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ABANDONMENT. 

Of domicil. 
See Domicil. 

ACCIDENT IN A MINE. 
See Mining. 

ADMISSION. 

0/ barrister. 
See Bakrister. 

Of solicitor. 
See Solicitor. 

ADVERTISEMENT. 

Of assessment of mnrsupial tax. 
See Marsupials. 

AMENDMENT. 

Of form of conviction. 
See Customs. 

APPEAL. 

Crown case reserved. 

See Criminal Law. 
Fram. justices. 

See Justices. 

From District Court judge without 
a jury. 

See District Court. 

To District Court, 
See District Court. 

APPEARANCE. 

To petition in insolvency. 
See Insolvency. 

ARTICLED CLERK. 

Service under articles — Absence from office 
of master with his consent— Service in office of 
another solicitor tn his absence. — An articled 
clerk whose term of service was three years, 
was absent with the consent of his master 
from his office for a period of three months 
consecutively. During such absence he acted 
as managing clerk for his brother, a barrister 



practising as a solicitor, who was the country 
agent of the master, the brother being himself 
absent from his office through sickness. The 
master stated that the leave of absence was* 
granted by him to the clerk in lieu of annual 
hohdays. Held, that the service during those 
three months' absence was not service under 
the articles. 
In re Walker 31 (N.C.) 

ASSESSMENT. 

Of marsupial tax. 
See Marsupials. 

BARRISTER. 

Admission— QuaUfication — Applicant hold- 
ing degree of LL.B, of Melbourne University 
— Reciprocity between Queensland and Vic- 
toria. — The Court will not dispense with the 
passing of the final examination required 
from students-at-law on the ground that the 
student has already passed all the law exam- 
inations-required for admission as a barrister 
of the Supreme Court of Victoria. 
Ex parte Etan (No. 2) 45 

Student-at-law — Attendance at Full Court 
— Exemption from attendance— Appeal from 
discretion of Board of Examiners as to exemp- 
tion — Reg. Gen. as of 21th November , 1896, 
rr. 22, 69. — The attendance of students-at- 
law at the sittings of the Full Court is an 
essential part of the course of training 
prescribed for barristers by the KegulsB 
Generales of 27th November, 1896, and the 
discretion of the Board of Examiners under 
r. 22 of those Rules to exempt students from 
such attendance should not be exercised 
where the non-attendance of the student is 
merely a matter of convenience. Thus, an 
application for exemption, based upon the 
ground that the student was not resident in 
Brisbane, was held by the Full Court to have 
been rightly refused. Qucere, whether any 
appeal lies from the discretion conferred on 
the Board of Examiners by Hule 22. 
Ex parte Ryan 40 

BILL OF SALE. 

Failure to truly state consideration for bill 
of sale— Bill of sale part only of dealing 
bettoeen parties — Bills of Sale Act of 1891 (55 
Vic., No. 23), s. 6 (2).— The terms of an 
agreement made between B. , a licensed vic- 
tualler, and a company, the owners of an 
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hotel, were that the company should give B. 
a lease of the hotel for five years at a fixed 
rental, and that B. should purchase the fur- 
niture in the hotel at a price then named, 
and should pay £50 of the purchase-money 
in cash, the balance being secured by a bill 
of sale of the goods sold and other goods in- 
tended to be brought by B. into the hotel. 
The bill of sale given in pursuance of this 
agreement did not include in the statement 
of consideration the giving by the company 
of the lease. Held^ that the consideration of 
the bill of sale was not truly stated. 
Babfobd v. The Queensland Investment 
AND Land Mobtoaoe Co., Ltd 55 

Statement of consideration - Afidavit of 
registration — Description of grantor — Bills of 
Sales Act, 1891 (55 Vic, No. 23), ss. 4, 6 (1). 
— In a bill of sale the consideration was 
stated to be the sum of £100 advanced to the 
grantor. The agent of the grantee retained 
out of the said sum and shared with the 
agent of the grantors a portion of the amount 
alleged to have been advanced. At the time 
of the execution of the bill of sale the grant- 
ors directed that the portion retained should 
be paid to their agent as commission. The 
grantee received no part of the money so 
retained. Held, that the consideration was 
not truly stated. Hamilton v. Chaint (7 
Q.B.D. 1) followed. 
Brown v. Andrulakis, Cbibb Claimant . . 21 

• BRIEF. 

Preparation of. 
See Costs. 

BRITISH PROBATES ACT, 1898. 
See Probate and Administration. 

BYLAW 

See Local Government. 

CALLS. 

See Company. 

COMMISSION. 

On sale. 
See Principal and Agent. 

COMPANY. 

Reconstruction of company — Con- 
veyance of assets from old company 
to new company. 
See Stamp Duties. 

Alteration of constitution of company — 
Enlarging or changing local area of operation 
of company — Confirmation of alteration — 
The Companies Act of 1891 (55 Vic, No. 10), 
ss. 4 (5), 5 (J).— Under s. 4, subsec. 5 (c) of 
The Companies Act of 1891, a company 
whose memorandum provides for the carry- 
ing on of business in Queensland may alter 
its constitution to allow it to carry on busi- 
ness without the colony. In re Oriental 
AND Glanmire G.M. Co., Limited. .. 30 (N.C.) 



A company, whose memorandum provided 
that the business of the company should be 
carried on on the Gympie goldfield, being 
desirous of enlarging the local area of its 
operations under s. 4, sub-sec. 5 (c) of The 
Companies Act of 1891» passed a special 
resolution in the following terms: — "That 
the provisions in the memorandum of as- 
sociation be altered so as to enlarge the area 
of the company's operations, and comprise 
in its objects the transaction of business in 
parts of the British Dominions beyond 
Queensland, and that, therefore, the memo- 
randum of association be altered by the 
addition of the following object, viz : — ' To 
establish, and cause to be kept for the 
purpose of transacting business within the 
British Dominions outside the limits of the 
colony, branch registers of shareholders, and 
to take such steps as may be necessary to 
give the company the same rights and 
privileges in any part of the world as are 
possessed by local companies of a similar 
nature.' " Griffith C.J. refused to confirm 
the alteration on the ground that, having 
regard to s. 32 of The Companies Act Amend- 
ment Act of 1889, the establishment of a 
branch register was not an enlargement or 
changing of the company's operations within 
the meaning of s. 4, subsec. 5 (c) of the Act 
of 1891. In re 1 South Oriental and Glan- 
mire G.M. Co., Ltd 30 (N.C.) 

Under similar circumstances Eeal J. con- 
firmed the alteration of the Memorandum of 
Association upon a resolution in the following 
terms : " That the memorandum and articles 
of association be altered so as to enlarge the 
company's operations within the British 
Dominions beyond the colony of Queensland, 
and that the directors of the company be 
empowered to carry same into effect, and to 
alter the articles of association accordingly; 
and that the memorandum of association be 
altered by the insertion of the following 
paragraph: To carry on business in any 
part or parts of the British Dominions out- 
side the limits of the Colony of Queensland, 
and for that purpose to establish and cause 
to be kept branch registers of shareholders, 
and to appoint a local agent or agents in any 
such place or places, and to take such steps 
as may be necessary to give the company 
the same rights and privileges in any part of 
the British Dominions as are possessed by 
local companies of a similar nature." 
In re Oriental and Glanmire G.M. Co., 

Ltd 30 (N.C.) 

Mining company — Calls — Articles of 
association providing for forfeiture of 
share by default in payment of call with- 
out action of directors — Transfer of shares 
through sharebroker — Subsequent liability of 
traiuferor for calls. — The articles of associa- 
tion of a mining company contained, inter 
alia, a proviso that calls on shares should 
be paid by the shareholder personally or by 
liis agent properly appointed in writing, but 
that any person might pay a callfor a share- 
holder if he at the time of so paying left 
with the secretary for the purpose of trans- 
fer the scrip for the shares on which he de- 
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sired to pay the calls ; and also a proviso 
that should any member fail to pay his call 
within seven days from the date on which 
the same should have been made payable, 
he should, by reason of such default alone, 
and without any previous proceeding on the 
part of the company or its officers, cease to 
be a shareholder in respect of the shares 
upon which default was made. C, the 
holder of shares in the company, sold them 
through a sharebroker to some person un- 
known to him, and delivered a transfer 
thereof to the sharebroker in blank. He then 
wrote to the company requiring them not to 
accept payment of any further calls from any 
person unless upon the production of the 
scrip certificate as provided by the above- 
mentioned article. The company, however, 
accepted payment of four calls from some 
person unknown to C, the payment being 
made without the production of the scrip 
certificates. Default in payment of a further 
call on these shares having then been made, 
the company sued C. therefor. It was ad- 
mitted by the case that but for the payment 
of the call by C's unknown transferee, the 
shares would have been forfeited. C. raised 
the defences : (1) That the company had 
wrongly accepted the calls paid on the shares 
sold by him, and (2) that in any event such 
shares were forfeited by non-payment — if not 
of the calls so wrongly paid, then of the call 
now sued for — in accordance with the articles 
of association. Held, following Trueman v. 
The Great Monkland Tribute Co., Ltd., (6 
Q.L.J. 112), that the article providing for tbe 
forfeiture of shares without previous proceed- 
ings on the part of the directors was ultra 
vires, and that the directors, not having ex- 
ercised their power of forfeiture in respect of 
the shares, C. was still a registered share- 
holder of the company, and. as such, liable 
for the calls. 
New 3 and 4 North Glanmibe Tbibute G.M. 

Co., Ltd. v. Conlan 70 

'* Printing" — Typewriting not printing — 
The Companies Act, 1863 (27 Vic, No. 3), ». 
15.— The word •' printing " in s. 15 of The 
Companies Act, 1863, does not include type- 
writing 
In re The Companies Act, 1863 . . 52 (N.C.) 

Winding-up petition —Presentation of peti- 
tion — Filing petition — Practice — 0. LXIII. , 
r. 4.— Rule 4 of Order LXIIL of the Kules 
of the Supreme Court applies to a petition 
for the winding up of the company, and such 
a petition should be presented by being filed 
in accordance with that Kule, but does not 
necessarily exclude the former practice— 
viz., that a copy of the petition should be left 
in the registry and the original taken away 
and returned duly verified within four days. 
In re Mount Chalmers Coppbb Mines, 
Ltd 56 (N.C.) 

Compulsory winding — /Service of petition — 
Company in voluntary liquidation not carry- 
inff on business and having no registered 
office — Order jor substituted service. — Where 
a petition was presented for the compulsory 
winding up by the Court of a company 
already in liquidation, and it appeared that 
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the company had ceased to carry on busi- 
ness and had no registered office, Griffith 
C.J. ordered substituted service to be made 
by serving the liquidator under the volun- 
tary liquidation, he being also a member of 
the company. An application for substi- 
tuted service of a winding-up petition may 
be made by summons. 

In re Impebial Deposit Bank, BuUiDiNO and 
Investment Company of Queensland, 
Ltd 55 (N.C.) 

Transfer— Failure of directors to register 
transfer — Rectification of register — The Com- 
panies Act, 1863 (27 Vic, No. 3), «. 34.— 
The articles of association of a company 
empowered their board of directors to refuse 
to register a transfer of fully-paid-up shares 
upon the ground, inter alia, of the undesira- 
bility of the transferee as a member of the 
company. On 4th June a transfer of a large 
number of fully-paid-up shares from a joint 
stock company which had been wound up 
was presented for registration, but was not 
dealt with at the directors' meeting held on 
that day, and at an adjournment of the 
meeting a quorum was not present. On July 
3rd the board of directors resolved to obtain 
the opinion of their solicitors as to whether 
a joint stock company could hold shares in 
the company. After some correspondence 
the transferees applied, on July 20th, for an 
order directing the rectification of the com- 
pany's register by the registration of the 
transfer. It appeared that no other meeting 
of directors would be held before August, and 
that if the transfer was not registered in 
July, the applicants would be debarred from 
voting at the annual meeting, which, by the 
articles of association, was to be held in 
October. Three of the directors of the copi- 
pany made affidavits suggesting misconduct 
on the part of the managing director of the 
applicants, who was also their co-director 
and the holder of a large number of shares 
in the company, but did not allege that they 
had refused to register the transfer on any of 
the grounds specified in the articles. The 
Court was of opinion, on the facts, that the 
delay was intentional for the purpose of 
depriving the applicants of their right to vote 
at the annual meeting. Held, that a reason- 
able time having elapsed from the presenta- 
tion of the transfer without any exercise by 
the directors of their power of refusal, the 
transferees were entitled to the voting rights 
of purchasers, and an order was made for the 
rectification of the register and the completion 
of the transfer within eight days. {Per 
Cooper and Beal J J. and Noel A. J., affirm- 
ing the decision of Griffith C.J.) 
In re The Queensland Mines Agency 
Limited, Ex parte The Mines Equip- 
ment and Finance Co. , Limited 53, 75 

CONSENT OEDER. 
Bee Practice. 

CONSIDERATION. 

I For hill of sale. 

See Bill of Sale. 
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CONVEYANCE ON SALE. 
See Stamp Duties. 

COSTS. 

Preparation of brief — - CounsePs fees— 
Settlement of pleading by senior counsel. — 
In the absence of special instructions to the 
contrary, the solicitor is justified in prepar- 
ing his brief for trial pro tanto as he pro- 
ceeds in the conduct of an action, and the 
costs of 80 doing are properly recoverable 
from the client. When counsel, after being 
retained, refuses to accept a brief, any at- 
tendance of solicitor with same cannot be 
charged against the client. Under general 
instructions as between attorney and client, 
senior counsel's fee for settling a pleading 
in an important matter may be allowed. 
In re Chambers, Bbuce & McNab, Ex parte 
Lewthwaite 5 (N.C.) 

Divorce— In forma pauperis — Costs, —In 
an action brought by a husband in forma 
pauperis for dissolution of marriage with his 
wife, and claiming damages against a co- 
defendant, the jury having found in favour 
of the plaintiff on the issues of adultery, 
condonation, and connivance, and awarded 
£300 damages, the following order was made 
as to costs : That the co-defendant do pay to 
the plaintiff his costs of obtaining the certi- 
ficate of counsel that the plaintiff had rea- 
sonable grounds for proceeding with his 
action in forma paupens, and all sums paid 
out of pocket by his solicitors, together with 
a reasonable amount for the service of clerks, 
and also in addition thereto all costs which 
the said plaintiff has incurred by reason of 
the defence set up on condonation and con- 
nivance. 
Leysley r. Lbysley and Dunsfobd. . 43 (N".C.) 

COUNSEL. 

Hand brief to counsel on application 
for order by consent. 
See Practice. 

COUNSEL'S FEES. 
See Costs. 

COVENANT. 

Not to carry on business. 
See Stamp Duties. 

To paint. 

See Landlord and Tenant, 

CRIMINAL LAW. 

Appeal — Misdirection -Isolated portions of 
summing up. — Isolated passages of a summing 
up will not be considered separately as 
grounds for setting aside a verdict, but the 
whole summing up must be taken into con- 
sideration. On the trial of a prisoner for 
rape, the judge in his summing up, after 
referring to the evidence of a medical wit- 
ness, remarked that the witness was appar- 
ently of opinion that there had not been 
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consent. He then added, *' However, that 
is not binding on you, but the question of 
consent or non-consent is entirely for you 
upon the evidence as a whole." Held (per 
Griffith C.J. and Cooper J., Beal J. dissen- 
tiente)^ that there had been no misdirection. 
R. V. Bennett 147 

Illegally \ising cattle — Taking out of pos- 
session not a using.— The Cattle Stealing Pre- 
vention Act {11 Vic., No, 3), s. 6.— The driv- 
ing of cattle from the possession of their 
owner to the land of the driver for the pur- 
pose of there killing the cattle, is not a work- 
ing or using of the cattle within the meaning 
of s. 6 of The Cattle Stealing Prevention A ct, 
MiLLis V. Kiefeb, Ex parte Eibfeb. . . . 142 

Larceny — Misappropriation of funds q/ un- 
registered association— Larceny by one of 
several joint otoners, — The servant of an un- 
registered association can be convicted of 
larceny of the funds of the association. R, 
v. Stainer (L.R. ICC. 230), R. v. Tankard 
(1894, 1 Q.B. 548) followed, i he fact that 
he is a member of the association is imma- 
terial. 
K. t;. Hill 50 

CROSS JUDGMENTS. 
See Practice. 

CUSTOMS. 

Charge of under-valuing goods entered for 
ad valorem duty — Entry of goods- -No execu- 
tion of entry form or declaration — Customs 
Duties Act 0/I888 (52 Vic, No. 5), s. 8.— A 
complaint preferred by the Collector of Cus- 
toms against the appellant, under s. 8 of The 
Customs Duties Act of 1888 charged that a 
package of goods was entered by him for ad 
valorem duty, and that it appeared to the 
Collector of Customs that in the invoice of 
such goods the same were under-valued for 
the purpose of avoiding the payment of part 
of the duty on such goods. The evidence 
adduced on the hearing of the complaint 
showed that the appellant, to whom the 
package had been consigned overland from 
New South Wales, handed an invoice of the 
goods in the package to the Customs officer 
at Wallangarra, and that the goods men- 
tioned therein were greatly undervalued. It 
appeared, however, that the appellant had 
not signed any form of entry or declaration 
with respect to the goods. 'J he justices con- 
victed the appellant, and ordered the forfei- 
ture of the goods. The value of the goods 
forfeited exceeded £100. Held (on a special 
case stated at the request of the appellant), 
that there had been no entry of the goods 
within the meaning of s. 8 of The Customs 
Duties A ct, and that the conviction and order 
for forfeiture should be set aside. Held, 
also, following Irving v. Gagliardi (6 Q.L.J. 
155), that the justices had jurisdiction to 
order the forfeiture, notwithstanding that 
the goods exceeded the value of £100. 
Gi. OKGE V. Irving . . . . . . . . 65 

Knowingly keeping prohibited goods — 
'* Knowingly **— Inventory of goods — Amend- 
ment of form of conviction — Customs Act of 
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1873 (37 Vic., No. 1), «. 188.- -The appellant 
was convicted before justices on a charge 
under s. 188 of The Customs Act of 1873 that 
he was concerned in having in his possession 
certain prohibited goods, viz., certain in- 
decent prints. The form of conviction fol- 
lowed the words of the information, and did 
not aver that the goods kuowinfjlij came into 
the appellant's possession. Held, on a 
motion to quash the conviction, that as there 
was evidence before the justices on which 
the appellant might have been convicted of 
the offence charged, the Court should exer- 
cise the power of amendment conferred on 
them in cases of mistake by s. 223 of The 
Justices Act and amend the conviction, 
which, being amended, the appeal failed. 
The appellant also appealed on the ground 
that there was no inventory filed of the 
goods, as required by s. 209. Held, that the 
inventory required by s. 209 to be filed with 
the information is necessary only where pro- 
ceedings are being taken for the forfeiture of 
the goods. 
Gabriel v. Bicsards, Ex parte Rickabds . . 143 

DAMAGES. 
Excessive, 

See Impounding. 

For nuisance caused h\j drain. 
See LooAL Government. 

DEDUCTIONS. 

On payment of succession duty. 
See Succession Duty. 

DEMISE OF THE CROWN. 

E^ect of demise upon persons holding 
office under the Crown. 
See Justices. 

DESCEIPTION. 

Of yrantor of bill of sale. 
See Bill of Sale. 



DISTRICT COURT. 

Appeal from judge of District Court without 
a jury — Appeal from judge of Supreme Court 
without a jury — Findings of fact— Rehearing. 
— An appeal from the decision of a District 
Court judge sitting without a jury is not, as 
is an appeal from a judge of the Supreme 
Court without a jury, in the nature of a 
rehearing. The findings of a District Court 
judge on questions of fact can only be 
reviewed upon the same principles as are 
applicable on an appeal from the findings of 
a jury — that is, they can only be disregarded 
where it is shown that they were manifestly 
wrong. 

PiiiMEB V. No. 1 South Oriental and Glan- 
MiBB G.M. Co., Ltd 
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Court of Appeal — Appeal from justices — 
Right to begin. — On an appeal from justices 
to the District Court, the appellant has the 
right to begin. 
Boles V. Scott 24 



pAas 
DIVORCE. 

In forma pauperis — Costs of success- 
ful action for. 
See Costs. 

Practice — Leave to proceed without co- 
defendant— Divorce Rules, 1894, r. 27.— A 
husband had no intercourse with his wife for 
a year and nine months before the birth of a 
child, which the wife registered as illegiti- 
mate. She told her husband she had 
committed adultery with a man whose name 
she disclosed. After diligent inquiries, no 
evidence could bo obtained against the man 
named. He denied the allegation, and wrote 
to the husband's solicitors that he did not 
desire to be made a co-defendant. Held, 
that the husband should be excused from 
joining any person as co-defendant in an 
action for divorce. 
Bennett v. Bennett 82 

DOMICIL. 

See Succession Duty. 

DomicU of origin — Acquisition of domicil 
of choice — Abandonment of domicil of origin. 
—The law relating to the abandonment of a 
domicil of origin and the acquisition of a 
domicil of choice discussed. The definition 
of domicil laid down by Lord Wensleydale in 
Whicker v. Hume (7 H.L.C. at p. 164) applied. 
In re Tyson, B. v. Queunsland Trustees 
Ltd 151 

DRAIN. 

Nuisance caused by. 

See Local Govebnment. 

DYING DECLARATION. 

See Evidence. 

ENTRY. 

Of goods under Customs Duties Act, 
See Customs. 

EVIDENCE. 

Dying Declaration — Person of Mahomme- 
dan religion. — The doctrine of law which 
allows a declaration made by a person in a 
fixed, settled, hopeless expectation of imme- 
diate death to be admitted in evidence, 
applies to a person of the Mahommedan 
religion. On the trial of a person for the 
murder of B. , who died from the effects of a 
gunshot wound, the doctor who attended B. 
immediately prior to his death, deposed that 
prior to the making by B. of a declaration 
which was tendered in evidence, he told B. 
that he was likely to die and was in a very 
weak state. The declaration began as fol- 
lows: "I, B., believing 1 am about to die, 
state." The declaration was admitted in 
evidence. Heldj on a Crown case reserved, 
that the declaration was rightly admitted. 
R. V, KuRUWARU 139 
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EXECUTION. 

8ee Practice. 

FORFEITUEE. 

Of lease. 
See Landlord and Tenant. 

Of shairs for non-payment of calls — 
Articles of Association providing for 
forfeiture of shares by default of pay- 
ment of call ivithout action of directors 
— Articles ultra vires. 
See Company. 

FRAUDULENT PREFERENCE. 
See Insolvency. 

PULL COURT. 

Attendance of student- at-law at. 
See Barrister. 

GEOGRAPHICAL NAME. 

Use of as trade mark» 
See Trade Mark. 

HARBOURS. 

Ouster — Relator not a person entitled to 
vote at election — Substitution of new relator 
— The Harbour Board Act, 1892 (56 Vic, 
No. 26), S8. 30, S9— The Townsville Harbour 
Board Act of 1895 (59 ?ic;, No. 24). and 
Amendment Act o/1897 (61 Vic, No. 21), ss. 
4, 5. — On the return of an order nisi to oust 
a member of the Townsville Harbour Board, 
objection was taken that the relator, who 
claimed to vote as the agent of a company, 
was not entitled to apply for the order, inas- 
much as the name of his company improperly 
appeared on the voters' list used at the 
election. From the evidence it appeared 
that the clerk of the Harbour Board had 
made out and certified the list of persons 
entitled to vote, as required by s. 4 of the 
Act of 1897, and had delivered it as required 
by s. 5 to the returning officer, on May 15th, 
and that that list was, so far as the informa- 
tion possessed by the clerk went, a correct 
list ; but that the returning officer, in conse- 
quence of representations made to him, 
caused, on May 19th, the name of the 
relator's company (which did not appear in 
the list) to be inserted therein. Held, that 
the list having been made and delivered by 
the clerk, as required by ss. 4 and 6, could 
not be afterwards amended, and that the 
name of the company was therefore not 
properly on the list, and that the relator was 
consequently not entitled to claim the ouster. 
An application for leave to substitute another 
relator was refused, the ouster being claimed 
on purely technical grounds. Quare, the 
power of the Court to substitute a new relator 
in such a case. 

The Queen (on the relation or J. Hodel) 
V, Cbaodocs .. *. t* *i 68 



HUSBAND AND WIFE. 

Fraudulent preference. 
See Insolvency. 

Eiyht of ivife to prove in husband*s 
insolvent estate for wages. 
See Insolvency. 

ILLEGALLY USING. 
See Criminal Law. 

IMPOUNDING. 

Illegally impounding— Excessive damages 
— Cattle received by person other than pound- 
keeper — Joint complaint— Justices Act, 1886 
(50 Wic. , No. 17), s. 4d— Impounding Act of 
1863 (27 Vic, No. 22), ss. 39, 40, 49. -A 
complaint before justices under The Im- 
pounding Act of 1863 contained a charge of 
illegally impounding, and also a charge of 
claiming excessive damages for the trespass 
for which the impounding was assumed to 
be made. Held, that there was but one 
offence charged, and that, therefore, the 
complaint was not a contravention of s. 43 
of The Justices Act, and was not bad for 
duplicity. On the hearing of the above 
complaint it appeared that the cattle were 
delivered by the defendant to the wife of the 
poundkeeper in his absence, but that on his 
return he took over the cattle, entered them 
in his book, and gave notice to the complain- 
ants, who subsequently paid the damages 
and released the cattle. The defendant 
claimed damages in respect of trespass on 
enclosed land. The justices dismissed the 
complaint on an objection that there was no 
impounding. Held, that on the above facts, 
such an objection could not be taken by the 
defendant, who had taken advantage of the 
pound. Held, also, that it was not neces- 
sary for the complainants to show that the 
pound had been duly established. It ap- 
peared on the complainants' evidence that 
the enclosure from which the cattle were 
taken included a portion of land of 'the com- 
plainants'. Held, that this was sufficient 
evidence of the damages being excessive, 
having regard to s. 49 of The Impounding 
Act. 
Stephens v, Veivees, Ex parte Stephexs . . 46 

INFORMATION. 

Foi'm of. 
See Licensing Acts. 

INJUNCTION. 

Nuisance caused by drain. 
See Local Government. 

INSOLVENCY. 

Liquidation by arrangement — Costs of 
registration by resolution — lieference 
by Registrar, 
See Justices. 
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Appearance to petition — Time for appear- 
ance—Leave of the Court— Insolveney Act of 
1874 (38 Vic, No. 5), a. 59, r. 25.-An ap- 
pearance to a creditor s petition must be 
entered within the time limited by the peti- 
tion, and cannot, as in the case of an appear- 
ance in an action, be entered at any time be- 
fore judgment. After the expiry of the time 
limited for appearance the entry can only be 
made by leave of a judge 
In re Loftholme, Ex parte The Queensland 

Agency, Ltd 53 (N.C.) 

Fraudulent preference— Transfer to wife oj 
land received in exchange of property of in- 
solvent and expenditure by wife of her separate 
estate on improvements — Wages to wife for 
services to her husband's separate estate — 
Insolvency Act of 1874 (38 Vtc, No. 6), ss. 
106, 143. —On a motion by the trustee that 
a homestead lease standing in the name of 
the wife of an insolvent might be declared 
the property of the insolvent, it appeared 
-that the lease had been acquired by the 
exchange of another property purchased by 
the insolvent with his own moneys, but that 
at the time of such exchange it had been 
agreed that the lease should be transferred 
to the name of the wife, and that she should 
provide the money necessary to put the pro- 
perty in a fit condition for the carrying on 
of the insolvent's business as a baker. In 
pursuance of this agreement, the wife ex- 
pended on the leasehold the sum of £175 (all 
of which amount, except the sum of £38, 
was shown to be her separate estate), and 
also a further sum of £100, which she had 
borrowed on the security of the leasehold. 
Held, that the trustee was entitled to the 
declaration that the lease was the property 
of the insolvent, subject, however, to the 
claim of the mortgagee for the mortgage 
debt, and of the insolvent's wife for the 
amount of her separate estate expended by 
her on the improvements. An insolvent for 
some years carried on the business of a pub- 
lican, and in such business paid his wife a 
regular wage for services rendered in the 
business. He subsequently relinquished his 
business as a publican, and paid all his debts 
in connection therewith. He then com 
menced business as a baker, and thereafter 
became insolvent. Held, that property 
bought by the wife by the wages paid as 
aforesaid were her own separate estate, and 
could not be claimed by the creditors in the 
insolvency. 
In re Ahbrn, Ex parte Matthus . . 17 (N.C.) 

Liquidation by arrangement — Fiist meeting 
oj creditors — Chairman — Insolvency Act of 
1874 (38 Ftc, No. 5), «. 202.— The creditors 
at a first meeting of creditors in a liquidation 
by arrangement may appoint any person to 
act as chairman of such meeting, and such 
person need not be a creditor, or hold a 
proxy for any creditor in the estate. 
In re Montgomery & Thobpe . . 40 (N.C.) 

Liquidation by arrangement— Summoning 
of meeting of creditors after release of trustee 
— Request by creditor to Registrar to summon 
a meeting— Insolvency Act of 1874 (38 Vic, 
No. 6;, w. 101 (2), 202 (7), rr, 190, 238, 239, 



PAGE 

241.— Subsection 2 of s. 101 of The Insol- 
vency Act of 1874 applies to proceedings for 
liquidation by arrangement as well as in in- 
solvency, and consequently any creditor in 
a liquidation by arrangement may, where 
there is no trustee, call upon the Kegistrar 
to summon a meeting of creditors under that 
subsection. 
In re Headland, Ex parte Headland . . 62 

Proof of debt— Claim by wife of insolvent 
to prove for wages-^ Insolvency Act of 1874 
(38 Vic., No. 6), s. l^'i— Married Woman's 
Property Act of 1890(64 lie, No. 9), s. 5.— 
The wife of an insolvent is not entitled to 
prove in his estate for wages for work done 
by her in connection with her husband's 
business. 
In re Ahebn, Ex parte Ahern . . 16 (N.C.) 

INTERPRETATION. 
Of statute. 
See Statute. 

0/ wUl. 
See ^TLL. 

JUSTICES. 

Complaint before — Duplicity. 

See Impounding — 50 Vic,, No, 17, 

8. 43. 
FimHng of justices on application for 
renewal of license — Appeal from find' 
ings of fact. 

See Licensing Acts. 

Appeal from order of justices —Distress and 
imprisonment in default of payment of costs — 
Appellant not a person against whom order 
made— The Justices Act, 1886 (50 Fie, No. 
17), «. 209. — On the hearing before justices 
of a complaint by a mother on behalf 
of her son, an infant, of BJi assault upon 
the infant, the justices dismissed the 
complaint, and ordered the complainant to 
pay a sum of £3 38. for costs. This amount 
not having been paid, the adjudicating 
justices consequently met, and in the absence 
of the complainant added to the minute of 
their order the woids, ''and in default of 
payment levy and distress, in default of 
distress one month imprisonment in Eoma 
gaol." A formal minute of the order was 
drawn up and served on the infant. On an 
application by the infant (against whom, in 
assumed pursuance of that order, the justices 
subsequently made a further order for im- 
prisonment) to quash the order as amended 
by the justices : Held, that the amendment 
of the order by the direction for the recovery 
of the amount of costs by distress and im- 
prisonment was not an order within the 
meaning of s. 209 of the Justices Act, and 
that no appeal would lie from such an order 
by way of quashing order. Held, also, that 
the appellant, although aggrieved by the 
order for his impri^nment, could not object 
to the order made by the justices on the 
complaint, as he was not a party to tbe 
proceedings. 
Dyer v. Hunby, Ex parte Dver . . « . 80 
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t)emue of Crown— Validity of document 
signed by justice who has not been re-sworn 
after death of Sovereign — Poioer to question 
validity of document on ground of defect in 
qualification oj person attesting signature — 
On an application for the registration of 
resolutions in a liquidation by arrangement, 
objection was taken to a proof of debt on the 
ground that the justice ot the peace attesting 
the proof had no status to attest the docu- 
ment. It appeared that the justice had been 
for many years on the commission of the 
peace for Queensland, and was in the fresh 
commission issued since the accession of the 
present Sovereign, but had not taken afresh 
the oaths of allegiance and office after the 
death of the Queen. Held, following The 
Margate Pier Co. v. Hannam (3 B. & A. 266), 
that the Court had no power to inquire, upon 
a question of the validity of a document at- 
tested by a justice, into defects of qualifica- 
tion of the justice attesting the document. 
Held, also, that the costs of a reference on 
the point by the Registrar to a judge, and a 
subsequent reference by the judge to the Full 
Court, were part of the costs of registering 
the resolution, and should be paid out of the 
estate. The status of justices of the peace 
upon the demise of the Crown and the effect 
of the issue of a new commission of the peace 
in the name of the reigning Sovereign, and 
the necessity for the re-taking of the oaths 
of allegiance and office, discussed. 
In re Cabdew, Ex parte Bank of Australabu 176 

LANDLOED AND TENANT. 

Lease — Breach of covenant to paint— For- 
feiture — Relief — Recovery of possession — 
Option to purchase — Real Property Act of 
1861 (25 Vic.No. 14), ss. 53, 71, 72-41 Vic, 
No. 18, s. 31. — A lessee was ordered to deli- 
ver up possession of leasehold premises, and 
to bring the lease into Court in order that 
the judgment might be indorsed thereon, and 
an entry made in the i register book pursuant 
to s. 72 of The Real Property Act of 1861, 
for breach of a covenant to paint the premi- 
ses. Section 31 of The Real Property Act of 
1877 imposes no liability on the lessor, but 
relieves the lessee. Semble, however, that if 
the damages are repaired, even by a stranger, 
and the lessee derives benefit therefrom, the 
liability under the suspended covenants 
revives. 
Hawke v. McGbath 88 

LARCENY. 

See Criminal Law. 

LEASE. 

See Landlord and Tenant. 

LICENSING ACTS. 

Renewal of licenae — Objection to character 
of applicant — Evidence of unfitness — Finding 
of Justices — Licensing Act of 1885 (49 Vic., 
No. 18), ss, 41, 42. — Objection was taken by 
a licensing inspector under s. 42 of The 
Licensing Act to the renewal of a license on 



the ground that the applicant was '' not a fit 
and proper person to hold a license," and on 
the hearing of the application evidence was 
given upon which the justices might have 
believed the objection to be valid. Held, 
that the Full Court would not review their 
decision refusing the application. The evi- 
dence to be adduced in support of an ob- 
jection to the renewal of a license on the 
ground of the unfitness of the applicant 
discussed. 

The Qukev (on the relation of Emily 
CoxiioY) V. The Licensing Justices of 
Camooweal 68 

Sunday trading — Information — Exemp- 
tions — Licensing Act of 1885 (49 Vic, No. 
18), s. 75 (2), {^)— Justices Act of 1886 (5U 
Vtc, No. 17), ss. 152,238, 239, 244.— The 
fact that liquor is supplied to persons in the 
bar of an hotel during prohibited hours on 
Sunday, by the barmaid, notwithstanding 
they swear it was a gift, is evidence upon 
which the magistrates may presume a sale, 
they having disbelieved that part of the 
evidence as to its being a gift. Where a 
statute constitutes an act to be an offence 
generally, and in a subsequent clause, or in 
the same clause but not in the enacting part 
of it, by words of reference or otherwise, 
makes a proviso or exception in favour of 
particular cases, then the proviso is matter 
of defence or excuse, which need not be 
noticed in the information or conviction. 
Holes V. Scott ..24 

LIQUIDATION BY AERANGEMENT. 
See Insolvency. 

LOCAL GOVERNMENT. 

By-laio — Control oJ vehicles — Power to im- 
pose tolls - Divisional Boards Act of 1887 (61 
Pic, No. 7), ss. 179 (17), (26), 180.— Section 
179 of The Divisional Boards Act o/ 1887 
authorises a divisional board to make by-laws 
requiring vehicles used in the district to 
obtain licenses (subsec. 17), and to impose 
tolls upon roads under their control (subsec. 
26) ; and s. 180 provides that the board may 
impose reasonable fees or charges in respect 
of licenses, and may impose tolls in the form 
of taxes or charges on vehicles passing over 
the roads of the division. A divisional board 
made a by-law, " That no person shall use 
or employ on any road within the division 
any vehicle drawn by more than four horses 
or more than six bullocks, unless he shall 
have paid the fees prescribed by the schedule 
and obtained a license from the board's offi- 
cer," and the fee by the schedule for vehicles 
drawn by more than fourteen bullocks was 
fixed at £6. Held, that the by-law was not 
ultra vires. Held, also, that proof that the 
appellant was found driving a waggon loaded 
with timber was suflBcient evidence of user 
by him of the road on which the waggon was 
driven. 
Tabraoalba Divisional Board v. Goebel . . 128 

Drain — Nuisance — Compensation to 
owner of land — Damages for nuisance — 
Limitation of actions for compensation^^ 
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LinUtaHon of action for nuMance — The Local 
Government Act of 1878 (42 Ftc, No, 8), 
«. 250— The Health Act of 1884 (48 Vic,, 
No. 17), 8B. 20, 137— TA* Statute of Frauds 
and Limitations (31 Vic., No. 22), us. 16, 22. 
— Section 250 of The Local Government Act 
of 1878 is not impliedly repealed by s. 20 of 
The Health Act of 1884, and therefore a 
local authority who, in their entry upon 
private lands for the purpose of the construc- 
tion of a drain, do not exceed the powers 
conferred by that section, are not liable as 
trespassers, although they were unaware of 
the authority conferred on them by that 
section, and assumed to act under another 
statute which did not authorise the entry 
complained of. In an action against a local 
authority for the wrongful construction, some 
fourteen years previously, of a drain on 
private lands, plaintiff claimed compensation 
as owner under s. 250 of The Local Govern- 
ment Act of 1878, an injunction restraining 
the defendant from allowing the drain to be 
a nuisance, and damages for such nuisance. 
The jury assessed the compensation at £375 ; 
found that the drain was and had been a 
nuisance, and assessed the damage for such 
nuisance at £100, of which they found £60 
was in respect of injury suffered within six 
months of action brought. Held, that the 
action for compensation under the section, 
not being one which would before The 
Judicature Act have been enforceable by 
action of debt, but by an action on the case, 
s. 16 of The Statute of Frauds applied to the 
action, which, being brought more than six 
yeats after the cause of action arose, was 
therefore barred. Talory v. Jackson (3 
broke 513) not followed. Held, further, that 
s. 137 of The Health Act precluded the plain- 
tiff from recovering more than the damage 
caused within six months of the commence- 
ment of the action by the defendants' neglect 
of duty with respect of the drain. 
GooFEB V. Municipality of Brisbane . . 120 

Drainage — Nuisance — Liability of 
local authority — Statutory duty — Injunc- 
tion—Health Act, 1884 (48 Vic., No. 17), 
88. 19, 137. — A hospital allowed sewage 
to flow down a natural watercourse into 
and across two unformed streets of a muni- 
cipality on to the plaintiff's land, where 
it deposited itself in such a manner as to 
cause a nuisance. In an action against the 
municipality for an injunction to restrain 
the continuance of the nuisance, based on 
the obligation of the local authority under 
The Health Act, 1884 (s. 19), to provide 
proper drainage for the district : Held, that 
the defendants, having done no act which 
contributed to cause the nuisance, an action 
for an injunction would not lie. Glossop v. 
Heston and Islesworth Local Board (12 Ch.D. 
102) followed. Held, further, that as the 
hospital in discharging thai? sewage were not 
acting in violation of any agreement between 
themselves and the defendant, the plaintiff 
was not entitled to an injunction on the 
ground that the defendants could, and ought 
themselves to. abate the nuisance. Charles 
V. FinchUy Local Board (23 Ch.D. 967) dis- 



tinguished. A nuisance is a continuing 
cause of action, and is not affected by pro- 
visions of s. 137 of The Health Act, 1884, 
that an action against a local authority must 
be brought within six months of the accrual 
of the cause of action. Semble : A natural 
watercourse down which drainage is allowed 
to flow is not a sewer within the meaning of 
s. 24 of The Health Act, 1884. 
Mabbis v. Municipality of Rockhampton . . 183 

MAHOMMEDAN. 

Dying declaration of. 
See Evidence. 

MARSUPIALS. 

Assessment under Marsupial Boards Act, 
1897(61 Vic, No. 18), «. 2Q —Advertisement of 
assessment. — The twenty - ninth section of 
The Marsupial Boards Act of 1897 re- 
quires notice of the making of every assess- 
ment under the Act to be published in the 
Government Gazette, and once at least in 
some newspapers generally circulating in the 
district or special district. Held, that the 
publication of the notice in only one news- 
paper circulating in the district was not a 
sufficient compliance with the requirements 
of the Act. 
Spenceb v. Molonky 14 

MAXIM. 

Mohilia sequuntiir personam. 
In re Tyson, Ex parte The Queensland 
Tbustres 34 

MEETING. 

Of creditors in liquidation by arrange- 
m£nt. 

See Insolvency. 

Of creditors in liquidation by arrange- 
ment — Sumnuming of meeting after 
reUase of trustee. 
See Insolvency. 

MINING. 

Accident in a mine — Negligence on part of 
mine-owner or manager — Examination of 
machinery and appliances by mine-owner — 
Nature of examination required — Non-obser- 
vance of duty — Erection of automatic selj- 
closing doors— Place where doors to be erected 
—The Mining Act of 1898 (62 Vic, No. 24), 
ss. 211, 214 (31), (32).— The examination to 
be made by a mine-owner, or his manager, 
of machinery and appliances intended to be 
used in a mine, in order to free the owner or 
manager from liability for negligence, need 
not be a highly scientific examination, but 
must be such a proper and careful examina* 
tion as is reasonable under the circumstances. 
Subsec. 32 of s. 214 of The }iining Act of 1S9S 
provides as follows : — " So far as reasonably 
practicable . . . the mouth of every shaft 
shall be protected by automatic self-closing 
doors fixed to the skids or guides below the 
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poppet-heads so as to prevent the cage or 
anything else from falling down the shaft. " 
Held, per Griffith C.J. and Cooper J. : That 
the place prescribed by this subsection for 
affixing self-closing doors is between the brace 
and the poppet-heads. Per Griffith C.J. : 
When the complaint is of failure to use an 
appliance which does not appear ever to have 
been used at the place or in the manner sug- 
gested, evidence must be given that such use 
is reasonably practicable. Per Cooper J. : 
The subsection does not apply to a mine in 
which cages are not used. iJeZd, per Keal 
J. : That the subsection applies to all mines, 
and that the doors must be fixed in such a 
place as to prevent anything from falling 
down the shaft. P.'s death was caused by 
the falling upon his head of a piece of iron, 
forming part of the handle of a bucket which, 
owing to an internal flaw, broke off and fell 
down the shaft. Cages were not in use in 
the mine. The place at which the break 
occurred was above the ground and below 
the brace. There was no evidence to show 
that automatic self-closing doors had ever 
been used, or their use ever suggested, in 
such a position as to have afforded protection 
from the accident. In an action by P.'s 
representative to recover damages against 
the owner of the mine in respect of his death : 
Held^ per Griffith C.J. and Cooper J. (Real 
J. diss.), that the failure of the defendant to 
provide the self-closing doors required by sub- 
sec. 32 was irrelevant. Held, also, by Grif- 
fith C J. : That assuming that the prescribed 
position for the doors was not above the 
place from which the piece of iron dropped, 
the plaintiff's case failed in the absence of 
any evidence to show that it was reasonably 
practicable to affix self-closing doors below 
that place. 
PiLMEB V. No. 1 South Obiental and Glan. 

MIRE G. M. Co., Ltd 87 

MINING COMPANY. 
See Company. 

MISDIRECTION. 

Appeal on grounds of. 
See Criminal Law. 

MORTGAGE. 

Over real and personal estate in New 
South Wales — Succession duty on 
mortgage. 

See Succession Duty. 



MORTGAGOR AND MORTGAGEE. 

Right of mortgagee to hid for mortgaged 
property at Sheriff's sale. — There is no rule 
which prevents a plaintiff mortgagee who has 
obtained judgment under the covenants in 
the mortgage from bidding for the mortgaged 
property at a Sheriff's sale under the judg- 
ment. 
Union Bank of Australia v. Atkins 11 (N.C.) 



NEGLIGENCE. 

Of mine owner — Examination of 
mavliinery — Duty of mine owner. 
See Mining. 

NEW SOUTH WALES. 

Solicitor of — Admission in Queensland, 
See Solicitor. 

NEW ZEALAND. 

Solicitor of — Admission in Queensland. 
See Solicitor. 

NUISANCE. 

Camed by drain — Damages for. 
See Local Government. 

OUSTER. 

See Harbours. 



PAUPER. 

Divorce in forma pauperis- 
See Costs. 



-Costs. 



PAYMENT OUT OF COURT. 
See Practice. 

PETITION. 

To wind up company. 

See Company. 
hi insolvency. 

See Insolvency, 

POUNDKEEPER. 

See Impounding. 

PRACTICE. 

In divorce. 
See Divorce. 

Consent order — Motion for order for which 
consent order previously offered — GounseVs 
brief to consent. — Where a motion is to be 
made for an order which the opposing party 
have previously offered to give by consent 
order, the party moving should merely give 
a hand-brief (for which £3 3s. is a reasonable 
fee) to counsel to move for the order, notice 
of the application being previously given to 
the opposing party. 
Walloon Divisional Board v. Smith 48 (N.C.) 

Exectition —Cross judgments in Supreme 
and District Courts— Motion to restrain exe- 
cution.— Vlointi^ obtained judgment against 
the defendant in the Supreme Court for 
£78 17s. 2d., and defendant obtained judg- 
ment in the District Court against the plain- 
tiff for £13 13s. Plaintiff brought an action 
in the Supreme Court to restrain the defen- 
dant from proceeding to execution on the 
District Court judgment. Held, that the 
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proper remedy was by application in the 
original action to the District Court judge to 
restrain the execution, and that the action in 
the Supreme Court must therefore fail. 
GAHBoiiL V. Jensen 60 

Payment out of Court— Practice — Applica- 
tion for direction to dispense with service o/ 
summons for payment ovJt — The Rules of 1900, 
0, LXXVyy r. 8. — When a special direction to 
dispense with service of notice of a petition 
or summons with respect to moneys paid into 
Court is desired, application must be made 
to a Court or Judge for such direction before 
the issue of the petition or summons, and 
the direction dispensing with such service 
must be set out in the petition or summons. 
In re Carbon's Trusts . . . . 44 (N.C.) 

[But see note to this case.] 

PEINCIPAL AND AGENT. 

Sale of hotel — Commission — Conflict of 
duty and interest. — A broker (H. ) interviewed 
the lessee (C.) of an hotel with a view of 
effecting a sale to L., whose name he men- 
tioned. H. communicated with L., who 
authorised him to offer £3000, which C. re- 
fused to accept. H. i continued to try and 
effect the sale, which was ultimately con- 
cluded with L. for £3000 by M., a friend of 
L., and C. paid M. commission. H. alleged 
that when he mentioned L.'s name to C. it 
was agreed by C. that if he became the pur- 
chaser at any price, he (H.) should receive a 
commission of 5 per cent, on the first £1000 
and 2^ per cent, on the balance. L. ad- 
mitted that he first heard of the hotel through 
H., and had it not been for H. he would not 
have thought of ultimately purchasing. It 
was objected on the part of the defendant that 
H. was the agent of L.'s, and that the agree- 
ment (which the defendant denied) was 
illegal, as there was a conflict of duty and 
interest from the position in which H. was 
placed. Held, fchat the sale had been effected 
through the intervention of H., and that 
under the agreement he was entitled to the 
commission. Held, also, that there was no 
evidence of fiduciary relationship between 
H. and L. which would render the agreement 
illegal. 
Harris v, Coupland 17 

PRINTING. 

Articles and memorandum and articles 
of association. 
See Company. 

PRIVY COUNCIL APPEALS. 

Leave to appeal to Privy Council — Security 
to he given by respondent before enforcing 
judgment appealed from — Order-in-Council 
of ^Qth June, 1860. — The defendants in an 
action for the recovery of possession of a 
valuable mining property were successful on 
an appeal from the decision of the Warden 
to the District Court, and on a further appeal 
from that Court to the Full Court, obtaining 
in each instance an order for their costs of 
the appeal. The plaintiff obtained leave to 



appeal to the Privy Council. Held, that the 
security to be given by the defendants before 
enforcing their judgments for their costs 
should bKB limited to the amount of those 
costs, and that they were not liable to give 
security for the value of the subject matter 
of the action. 
BoGERs V. Elmslie Ltd., (No. 2) . . 8 (N.C.) 

Security for costs of appeal — Power oj 
Supreme Court to dispense with security for 
costs — Order-in-Council of 30t/t June, 1860. 
— The Supreme Court of Queensland has no 
jurisdiction to make an order dispensing 
with the security required by the Order-in- 
Council to be given by a person appealing 
from a decision of that Court to the Privy 
Council. An application for such an order 
must be made to the Privy Council. Williams 
V. Commissioners for Railways (20N.S.W.L.R. 
(Eq.) 28) followed. 

PiLMER V. 1 South Oriental and Glanmire 
Gold Mining Co., Ltd 146 

PROBATE AND ADMINISTRATION. 

Administration by Curator -.- Subsequent 
application Jor grant — Power of Registrar to 
make grant witfiout reference to the Court — 
The Intestacy Act of 1877 (41 Vic, No. 24), s. 
^5— Probate Rules, 1895, r. 12.— Section 45 
of The Intestacy Act of 1877 provides that 
the grant of probate or letters of administra- 
tion after the making of an order authorising 
the curator to administer, shall be made "in 
such manner and subject to such limitations 
and conditions as such Court (i.e , the 
Supreme Court) shall think fit." Held, 
having regard to the powers bestowed on the 
Registrar by r. 12 of The Probate Rules, 
1895, that grants in such cases might be 
made by him without reference to the Court. 
In re Waldron 47 (N.C. 

Resealing— Affidavit by attorney— Power of 
manager o/ Queensland Trustees Ltd. to make 
affidavit for resealing— Queensland Trustees 
Ltd. PHvatt Act (53 Fie), s. 7-0. LVII. (a). 
— Section 7 of The Queensland Trustees Ltd. 
Private Act (53 Vic. ), which makes it lawful for 
the Court to receive and act upon an affidavit of 
the manager or secretary of that company in 
applications for probate or letters of adminis- 
tration, does not empower the Court to act 
upon an affidavit made by the manager of 
the company, in an application by the com- 
pany, as attorneys for a foreign company, 
for the re sealing of a foreign grant. 
In re Gallagher 46 (N.C. ) 

Reseating — Trustee company in Victoria 
applying to seal probate in Queensland — Who 
should make application. — The British Pro- 
bates Act, 1898 (62 Vic, No. 10), s. 4 (1).— A 
company to whom a grant of probate has been 
made in Victoria may have the grant sealed in 
Queensland, although the company, is not one 
to which the Supreme Court of Queensland 
would make a primary grant. The applica- 
tion for sealing must in such a case be made 
under Order LVIIa., r. 70, by the attorney 
of the company authorised for that purpose. 
In re Galletly 74 
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Mesealtng—CerttJUd copy —Exemplification 
—The British Probates Jet, 189y (02 Vic, 
No. 10), 8. 4 (4).— An exemplification of pro- 
bate or letters of administration is not a 
*• certified copy " within the meaning of s. 4 
(4) of The British Probates Act, 1898. 
In re McConochie's Will, In re Veener 

54(N.C.) 

PROBATE DUTY. 

See Succession Duty. 

PROHIBITED GOODS. 

Offence of knowingly keeping. 
See Customs. 

QUEENSLAND TRUSTEES LTD. 

Resealing of grant bg, as attorneys for 
foreign company — Power of manager 
to make ajfidavit. 

See Probate and Administration. 

REAL PROPERTY ACTS. 

Lea^e under. 

See Landlord and Tenant. 

RECIPROCITY. 

Between colonies as to admission of 
solicitors. 

See Solicitor. 



RECTIFICATION. 

Of register of company. 
See Company. 

REGISTER. 

Of company — Bectification of. 
See Company. 

REGISTRATION. 

Of trade mark. 
See Trade Mark. 

RELATOR. 

Substitution of netv relator on applica- 
tion for ouster. 
See Harbours. 

RELIEF AGAINST FORFEITURE. 
See Landlord and Tenant. 

RENEWAL OF LICENSE. 

See Licensing Acts. 

RESEALING. 

Of grant under The British Probates 
Act, 1898. 
See Probate and Administration. 



SALE. 

Commission on. 
See Principal and Agent. 

SECURITY FOR COSTS. 

Of appeal to Privy Council, 
See Privy Council Appeals. 

SERVICE. 

Of petition to wind up — Substituted 
service. 

See Company. 



SHERIFF'S SALE. 

Bight of mortgagee to bid at. 

See Mortgagor and Mortgagee. 

SOLICITOR. 

Admission— Solicitor of Supreme Court of 
New Zealand -Reciprocity— Reg. Gen. 12th 
October, 1898.— A solicitor of the Supreme 
Court of New Zealand is not entitled to ad- 
mission as a solicitor of the Supreme Court 
of Queensland under r. 16 (4) of Th^ Reguke 
Generales of 12th October, 1898, inasmuch 
as the Act No. 69 of 1882 of New Zealand, 
dealing with the admission as solicitors of 
the Supreme Court of New Zealand of per- 
sons admitted as solicitors elsewhere, makes 
the passing of examination in New Zealand 
law a condition precedent to their admission 
as solicitors of the Supreme Court of New 
Zealand. 
In re Beale 15 

Admission of solicitor of the Supreme Court 
of New South Wales—Reciprocity.— The 
Board of Examiners for solicitors of the 
Supreme Court of Queensland refused to 
grant a certificate to a solicitor of the 
Supreme Court of New South Wales applying 
for admission in Queensland, on the grounds 
(1) that the Bules of the Supreme Court of 
New South WaliBs relating to the admission 
of solicitors of the Australasian colonies to 
practice in that Court required the applicant 
to have resided in New South Wales for three 
months prior to the application, while the 
Queensland Rules imposed no restriction as 
to residence on such applicants, and (2) that 
they had no evidence that the Supreme 
Court of New South Wales admitted solicitors 
of the Supreme Court of Queensland to prac- 
tice m that Court by virtue merely of their 
status as Queensland solicitors. Held, on 
appeal to the Full Court, that the restriction 
as to residence in New South Wales, being a 
physical condition ooly and not a qualifica- 
tion, the Board were not justified in their 
decision on the first ground, but that they 
were justified in requiring evidence as to the 
willingness of the Supreme Court of New 
South Wales to recognise the status of 
solicitors of the Supreme Court of Queens- 
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land. A case was directed to be stated for 
the Supreme Court of New South Wales, 
asking whether that Court would admit 
Queensland solicitors by virtue of their stand- 
ing in this colony. 
Ex parte Farrell 181 

Admission — Tasmanian solicitor — Refer- 
ence to Tasmania — The application of a 
solicitor of the Supreme Court of Tasmania 
to be admitted to practice in Queensland was 
adjoumed pending the statement by the 
Attorney -General of a case for the Supreme 
Court of Tasmania, raising the question 
whether that Court would admit to practice 
solicitors of the Supreme Court of Queens- 
land. 
In re DoBSON 37 (N.C.; 

Solicitor and client — Special instructions. 
— The client's special instructions bind the 
solicitor so that he must either proceed as 
instructed or throw up the case. 
In re Chamber's, Bruce & McNab, Ex parte 

Lewthwaite 6 (N.C.) 

STAMP DUTIES. 

Conveyance on sale — Reconstruction of com- 
pany in liquidation— New company taking 
over assets and liabilities of old company — 
Transfers to new company of assets of old 
company— The Stamp Act, 1894 (68 Vic , No. 
8), s. 30. — A gold mining company, finding 
it necessary to raise further capital for the 
carrying on of their properties, resolved, at 
an extraordinary general meeting of their 
shareholders, that the company should be 
wound up voluntarily; that liquidators 
should be appointed, and that they should 
be authorised to transfer to a new company 
to be formed for that purpose the whole of 
the assets and liabilities of the old company 
in consideration of the shareholders of that 
company receiving 400,000 shares of the 
nominal value of 5s., and paid up to 3s. 9d. 
in the new company. The agreement be- 
tween the two companies declared that it 
should operate as an agreement only, and 
not as a transfer or conveyance on sale. The 
transaction was carried out and the new 
company registered, and, in pursuance of the 
agreement, transfers were given to the new 
company of mining leases held by the old 
company. Held, that such transfers were 
conveyances on sale within the meaning of 
s. 50 of The Stamp Act, 1894, and that trans- 
fer duty must be paid on the nominal value 
of the shares allotted to the members of the 
old company, after deducting the value of 
the property of the old company'not included 
in the transfer. The word " stock '* in s. 50 
of The Stamp Act, 1894, includes shares. 
In re Taylor's Transfer X^ Q.L.J. 24) followed. 
Grotbon Consols Limited v. Commissioner 

OF Stamps 28 

Conveyance on sale— Instrument reciting 
prevums transfer but containing no words of 
assignment — Covenant not to carry on busi- 
ness— TJie Stamp Act, 1894 (58 Vic, No. 8), 
s. 49. — ^An instrument is not a conveyance 
on sale unless it has the effect by its operative 
words of transferring some right of property 



from one person and vesting it in another. 
An instrument under seal made between the 
vendor of a saddlery business and his 
purchaser recited at length the terms of an 
agreement previously entered into between 
the parties for the sale of the business as a 
going concern, but contained no operative 
words of assignment, its provisions, other 
than the recitsds above mentioned, consisting 
of mutual covenants between the parties. 
Among these covenants were covenants by 
the vendor that the purchaser should be at 
liberty to carry on the business in the name 
of the vendor, and that the vendor would not 
carry on a similar business in Queensland. 
Held, that the instrument was not a convey- 
ance on sale within the meaning of s. 49 of 
The Stamp Act, 1894. 
HABfwooD V. Commissioners of Stamps . . 67 

STATUTE OF LIMITATIONS. 

Limitation of action for nuisance — 
Limitation of action for compensation 
— Action against local authority. 
See Local Govebnment. 
Cooper v. Municipality of Brisbane .. 120 

STATUTE. 

Interpretation of. — Where a statute gives 
a right without providing any specific proviso 
as to the method of enforcing that right, it 
leaves the person who has to claim under that 
statute subject in all other respects to the 
provisions of the general law as to the manner 
and time of enforcement of such right. 
Cooper v. Municipality of Brisbane . . 120 

STUDENT-AT-LAW. 
See Barbisteb. 

SUCCESSION DUTY. 

Deductions — Costs of administration action 
for distribution of estate in intestacy. — Held, 
that, for the purpose of estimating the amount 
on which succession duty is payable to the 
Government of Queensland in respect of 
moveable property of a domiciled Queens- 
lander locally situate in New South Wales, 
the costs of an administration suit brought 
in the Supreme Court of that colony for the 
distribution of the estate in that colony can- 
not be deducted. 

In re Tyson, B. t;. Queensland Trustees 
Limited 151 

" Mobilia sequuntur personam** — Mortgage 
over real and personal estate in New South 
Wales — Liability of personalty beyondQueens- 
land to duty— Deductions — Probate Duty — 
Valuation fee — Costs of getting in estate — 
Domicil. — The maxim " Mobilia sequumtur 
personam " applies to the construction of the 
Queensland Acts imposing a duty upon the 
succession to personal property of deceased 
persons, and, therefore, succession duty is 
payable in Queensland upon the personal 
property of a deceased person whose domicil 
was in that colonv, irrespective of the local 
situation of such property. The amount 
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npon which succession duty is payable is the 
net amount which comes to the hands of the 
successor, who is entitled to deduct all ex- 
penses necessarily incurred to put him in 
possession of the succession. Where an 
intestate whose domicil is in Queensland dies 
leaving personal estate in several colonies, 
his administratorsare entitled to deduct from 
the total value of the estate the amounts paid 
for probate duty in respect of ancillary grants 
of such property, and also the costs of the 
administration of the estate in the other 
colonies. The administrators are also en- 
titled, for the purposes of succession duty, 
to deduct the necessary costof the realisation 
of the estate and of expenses necessarily in- 
curred by them in bringing the estate into a 
fit condition to be distributed. An intestate 
whose domicil was alleged to be in Queens- 
land was the mortgagee under a mortgage 
under the Real Property Acts of New South 
Wales, and a cattle mortgage registered in 
New South Wales, of land and cattle in that 
colony. Heldt that the interest of the intes- 
tate under the mortgage and cattle mortgage 
was, following the decision of the Privy 
Council in Harding's Case (1898 A.C. 769, 
9 Q.L J. 137), an asset of the colony of his 
domicil. Where it was undecided whether 
the domicil of the testator was or was not in 
Queensland, and the question of succession 
duty payable by his estate was thereby 
affected : Held, that the proper remedy was 
by information or action by the Attorney- 
General for a declaration of right upon ascer- 
tained facts. 

In re Tyson, Ex parte Queensland Trus- 
tees, Ltd. 34 

SUMMING UP. 

Misdirection — Appeal . 
See Criminal Law. 

SUNDAY TRADING. 

See Licensing Acts. 

TASMANIA. 

Solicitor of — Admission in Queensland, 
See Solicitor. 

TOLLS. 

See Local Government. 

TRADE MARK. 

Geographical name— Right of proprietor of 
trade mark containing geographical name to 
restrain use of name by vendors of similar 
(;oods.— Plaintiffs, who were the owners of 
a mineral spring in the district of Helidon in 
Queensland, were the proprietors of a regis- 
tered trade mark, of which the words "Helidon 
Spa Water " formed a part, and the mineral 
waters from their spring obtained under that 
name great popularity in Australia. De- 
fendant having become possessed of another 
spring in the same district, sold the mineral 
waters therefrom in bottles, the labels of 
which stated the waters to have come from 



Helidon. In an action for an injunction to 
restrain the defendant from using the word 
" Helidon " in describing his mineral waters : 
Held (per Griffith C.J., Real and Power JJ., 
reversing the decision of Cooper J. ), that the 
word *• Helidon " being a geographical name 
and not a fancy name, the plaintiffs were not 
entitled to its exclusive use for the purpose 
of describing mineral waters, and that there- 
fore the action must fail. 
Helidon Spa Water Co. , Limited v . Campbell 1 

Registration — Conflicting claims — Resemb- 
lance to trade mark already registered — 
Patents J Designs j and Trade Marks Act, 1884 
(48 Vic, No. 13), M. 71, 73-54 Vic, No. 8, 
s. 18. — A trade mark was registered, and the 
Registrar refused to register another trade 
mark resembling the same. On an applica- 
tion to the Court, he was directed to register 
the same on the ground that it was an old 
mark, having been in use before the passing 
of the Act 48 Vic, No. 13. 
In re Van Hoytema & Company's Trade 

Mark 34 (N.C.) 

TRANSFER. 

Of shares through sharehroker — No7i- 
registration of transfer. 
See Company. 

Of shares. 
See Company. 

TRUSTEE COMPANY. 

Foreign trustee company applying 
to reseal grant in Queensland, 

See Probate and Administration. 

UNREGISTERED ASSOCIATION. 

Larceny of funds of. 
See Criminal Law. 

VEHICLES. 

Control of. 
See Local Government. 

WILL. 

Interpretation. — Testator's will was to the 
following effect : — After the appointment of 
executors and trustees, and specific bequests 
to his wife and to two step-sisters, followed a 
devise and bequest of all the rest, residue, 
and remainder of his real and personal estate 
to his trustees upon trust, as to certain free- 
hold property in Gympie, and the adjoining 
residence area, to permit his wife to occupy 
and enjoy it for life, " together with the rents 
and profits thereof," and also to permit her 
to enjoy the rents and profits of certain 
houses for life, free from all rates, taxes, 
premiums of insurance, and costs of repairs : 
And as to the rest of his property, to sell his 
real and leasehold estates and to sell and 
convert into money his personal estates, or 
so much as might be convertible, and to get 
in the residue. . . . Then followed a 
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direction to hold the proceeds of snoh sale, 
conversion, and getting in upon trust, in the 
first place, to pay his funeral and testamen- 
tary expenses and a pecuniary legacy to his 
wife, and in the next place to pay the pecu- 
niary legacies '* hereinbefore bequeathed," 
and to invest the surplus upon trust out of 
the income to pay an annuity of £500 to his 
wife; to pay to his nephew, H. L., jun., 
£100 a year for five years, with power to 
postpone conversion, a direction that the 
real estate should be considered as converted 
from his death, and directions as to invest- 
ment. Next followed a direction that if upon 
realisation the total capital available for in- 
vestment should not exceed ^5000, " all the 
pecuniary legacies hereinbefore mentioned 
are to become void and to lapse," and that if 
the total capital should exceed £5000 but not 
be sufficient to pay " all the beforementioned 
pecuniary legacies in full," then the legacies 
should abate proportionately except the legacy 
to the wife. Then followed a series of direc- 
tions as follows: — 1. "Upon the death of 
my wife I direct my trustees to sell " the real 
property given to the wife for life, and divide 
the proceeds among designated persons. 
2. " Upon the death of my wife I direct my 
trustees" to dispose of certain books in a 
specified manner. 3. •* I direct my trustees 
upon the death of my wife " to pay to the 
trustees of the Gympie Hospital the sum of 
£1000. 4. (Without any further introduc- 
tory words) *'To pay to the Presbyterian 
Church at Gympie £250." 5. ''If the Go- 
vernment of Queensland shall before the 
death of my wife establish at Gympie a 
School of Mines, I direct my trustees to pay 
to the governing body thereof, £1000. 6. " I 
direct my trustees to devote the sum of £100P 
to the payment of the debts, bank overdraft, 
and amounts due on mortgage by H. L. , sen. , 
or by his present wife, any surplus after such 
payment to be paid to the said H. L., sen. 'J 
7. (Without any further introductory words) 
»• To pay to the wife of J. S., if living, £500, 
and, if she should be dead, to pay the said 
sum to J. S." 8. (Without any further in- 
troductory words of direction) '* To pay to 
Bebecca D. and Annie B. the interest on a 
sum equal to £250 for each child they may 
hare Uving at the death of my wife. And 
upon each and every child attaining the age, 
if a boy, of twenty-one years, or, being a 
daughter, upon her attaining that 'age or 
marrying, he or she shall receive the sum of 
£250, the payment of interest upon the pay- 
ment of such respective sums of £250 to 
abate." 8a. " And if any children of the said 
Bebecca D. and Annie B. shall before the 
death of my wife have attained the age of 
twenty-one years, and, being a daughter, 
shall have married, the like sum of £250 
each shall be paid to them respectively." 
9. *' As to the remainder of the estate, I 



direct my trustees to pay to H. L., jun., a 
sum equal to one-third such remainder, the 
balance to be invested and held in trust to 
pay the income to the said H. L., jun., for 
seven years : Upon the completion of the 
seventh year to pay to him one-half of the 
balance, the remaining half to be further 
invested and the interest paid to him for a 
further period of seven years : And upon 
the expiration of fourteen years from the first 
payment the said H. L. jun., is to receive 
the balance remaining in their hands. In 
the event of the said H. L., jun., predeceas- 
ing my wife, or dying at any time during the 
period of fourteen years," gifts over. The 
value of the testator's estate exceeded 
£50,000. Held: (1) that there was no gift 
by implication of the income of the residuary 
estate to the testator's widow {Ralph v. Car- 
nck, 11 Ch.D. 873, followed) ; (2) that the 
income of the residue of the estate during the 
life of the widow fell into the residue, subject 
to the rule against perpetuities; (3) that 
H. L., jun., had not a vested interest in the 
residue, and was not presently entitled to the 
income thereof ; (4) that the direction that 
the widow should enjoy the rents and profits 
of the houses secondly given to her for life 
free from rates, taxes, etc , did not extend 
also to the property firstly given to her ; 
(5) that the direction to pay £250 to the 
Presbyterian Church was governed by the 
introductory words, *' I direct my trustees, 
upon the death of my wife," etc., of the pre- 
ceding direction, and that that legacy was 
not payable until the widow's death ; (6) that 
the direction to devote the sum of £1000 to 
the payment of the debts of H. L., sen., had 
immediate effect, and that the surplus after 
the payment of the debts was payable to 
H. L. ; (7) that the gift to the wife of J. S. 
was governed by the words of the preceding 
direction, and that the debt was immediately 
payable with interest from twelve months 
from the date of death ; (8) that the gift to 
Bebecca D. and Annie B. was postponed to 
the death of the widow, and was to be con- 
strued as a gift of sums of £250 to such of 
the children of Mrs. D. and Mrs. B. living at 
the widow's death, as should then have at- 
tained twenty-one years (or, in the case of 
daughters, be then married), and a gift to the 
mothers of the interest on a like sum for each 
child then living under twenty-one, and in 
case of daughters unmarried, until they 
should attain that age, or, being daughters, 
marry, when the principal would be payable 
to them respectively ; (9) that in the gift (8a) 
the word •*and" was not to be read "or," 
and that the gift did not operate as a gift to 
a daughter who had already attained twenty- 
one years but was still unmarried. Interest 
on legacies was allowed at 5 per cent. 
Queensland Trustees Limited v. Lowcock 
In re Smyth, Deceased 131 
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HELIDON SPA WATER CO., LIMITED v. CAMPBELL. 

Trade Mark — Geographical name — Right of proprietor of trade rpuLL Court.I 

m^rk containing geoffraphical name to restrain use of name by vendors ^^9?' 

28th March, 

of similar goods, 

Griffith C,J, 
PlaintifiFs, who were the owners of a mineral spring in the district of Helidon in Beat J, 
Queensland, were the proprietors of a registered trade mark, of which the words . Power J. 
*' Helidon Spa Water" formed a part, and the mineral waters from their''8pring . C^Z^fO/'^C^ 

obtained under that name great popularity in Australia. Defendant having i^Ob ^^^y/^ \ 

become possessed of another spring in the same district, sold the mineral 
waters therefrom in bottles, the labels of which stated the waters to have come 
from Helidon. In an action for an injunction to restrain the defendant from 
using the word ** Helidon " in describing his mineral waters : 
Held (per GriflBth C.J., Real and Power JJ., reversing the decision of Cooper J.)^ 
that the word " Helidon" being a geographical name and not a fancy name, 
the plaintiffs were not entitled to its exclusive use for the purpose of describing 
mineral waters, and that therefore the action must fail. 

Appeal from the decision of Cooper J., sitting without a jury, in an 
action by Gilbert Primrose and the Helidon Spa Water Company 
against Edward Campbell for an injunction and an account. 

LiUey and Shand for the plaintiffs. 

Feez and Connolly for the defendant. 

All the facts and the arguments of counsel appear in the judgment of 
Cooper J., delivered on 9th March, as follows : — 

Cooper J. : It appears that some time before the year 1881, a Cooper J. 
person named Larard was the owner of a mineral spring at Helidon, 
in this colony, and he used to get supplies of mineral water from the 
spring and sell the water under the native name of the place from 
which it came— Oogar Dang. In 1881, the plaintiff Primrose entered 
into partnership with Larard, and then they named the water " Helidon 
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Helxdon Spa gpa Water, " and the water, which has ever since heen taken from the 
Wateb Co., Ltd. ^^ » » « xtt x »t 

v. Campbell. same mineral spring, has always been named ^'Helidon 8pa Water. 

CoopeTj. -^ ■'^^^^» ^ think, the partnership of Primrose and Larard was dissolved, 

and Primrose carried on business mider the name of the Helidon Spa 

Water Company mitil quite recently, when the business was turned 

into a limited liability company, and that company are now the other 

plaintiffs who are joining Primrose in this action. Very soon after 

Primrose joined Larard, her, or they, set about advertising this business 

pretty extensively, and I find that in 1881 some of the water was sent 

to the Melbourne Exhibition, and they appear to have had such 

confidence in the value of the water that they had it submitted to public 

analysis. I notice that among the exhibits there is a paragraph, 

which appeared in the Sydney Morning Herald of June 21st, 1881, 

which speaks very highly of its value as a mineral water. 

Well, the water seems to have come into favour very soon after Mr. 

Primrose joined the partnership — I suppose, probably due to the 

excellence of the water for one thing, and for his energy in advertising 

it for another. It became a business of considerable importance, and 

one which might very readily excite the cupidity of more unscrupulous 

persons. If the spring had been a thing capable of being stolen, it 

probably would have been stolen before this. Now, the plaintiff had 

registered a certain trade mark, and later on another trade mark, relating 

to this water. In both of these it is called ** Helidon Spa Water," and 

in fact, it has never been known by any other name since 1881 . Perhaps 

I should mention before that, that about the end of the year 1897 — ^it was 

late in December, quite the last days of the year — the defendant 

Campbell notified to the plaintiffs* solicitors that he was going to sell 

water from a mineral spring at Helidon, under the name of Spa Water, 

and he was going to advertise it as having come from Helidon. 

Thereupon the plaintiffs* solicitors warned him that they would not 

submit to his use of the word ** Helidon*' in any advertisement of that 

water. The defendant*s solicitors wrote back to say that they would 

not give up the use of the words ** Spa Water,*' and that they were very 

anxious for the public to know that it came from Helidon, and* they did 

not propose to give up the use of that word. But with that, they said they 

had no intention of infringing the plaintiffs' rights in any way. Well, 

that was what they maintained, and at the trial before me they 

maintained the same position. They assert they have no intention 

whatever of interfering with the plaintiffs' rights. They say that their 

sole object is to sell water from the mineral spring which they have at 

Helidon, and to have it known as their own. They do not wish it to 

be confused with the plaintiffs' in any way. Now, it appears that for 

the last two years they have been selling the water in bottles of precisely 

similar form and colour to those used by the plaintiffs — ^size, shape, 

and colour identical, with a label quite dissimilar. There is no 
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contention that there is any infringement of the plaintiffs* trade-mark, Hblidon Spa 

but upon their label there is printed, ** Campbell's Spa Water, " and at t;. Campbell. 

the bottom of the label there are the words, " Bottled at Helidon and cooDerlr 

Toowoomba^" and the word " Helidon" is in much larger type than the 

rest of that line, and in fact, is a rather conspicuous word. If it were 

the honest intention of the defendant to sell his own mineral water on 

its own merits, and to distinguish it compeletely from the plaintiffs', it 

appears to me that nothing in the world would be easier. All he need 

to do would be to call his mineral water, < 'Campbell's Natural Mineral 

Water," obtained from his spring at Helidon, in Queensland. If he did 

that, it is perfectly clear that it would indicate that it was his property, 

that the water came from his spring, that it came from Helidon, and 

that it was advertised as a natural mineral water. I say, therefore, it 

was the simplest thing in the world for him to do that, if he wished to 

do it. He avers that that is his desire, and yet this action is brought. 

Now, the words "Helidon Spa Water' ' have, in their primary significance, 

this meaning : They mean a natural mineral water procured at Helidon. 

That is the primary significance of the words. It appears that the 

words have acquired a secondary significance, and have come to mean, 

in Queensland, the product which the plaintiffs sell as Helidon Spa 

Water. The words " Helidon Spa Water, " seem to me to mean in 

Queensland, the plaintiffs* mineral water and nothing else. 

Now, a great many authorities were discussed before me, and I think 
the result of those decisions as applicable to this case may be summarised 
in these words : '* Where the plaintiff, a manufacturer of goods, has given 
them a name which, by user has come to be identified with the goods and 
to distinguish them from all others of that class, the defendant selling 
similar goods has no right to name them or advertise them' in such a 
way as would tend to induce persons having no special information, or 
the unwary, or the non-critical, to believe that the defendant's goods are 
identical with the plaintiffs'. If he does so, he is guilty of an 
infringement of the plantiffs' rights, for which the latter has a remedy 
in law." I am of opinion that such action is evidence of fraud, on 
the principle that a man must be taken to intend the natural 
consequences of his own deliberate acts. If he does acts which would 
induce the public to believe that the goods which he is selling are 
identical with the plaintiffs' goods, why, then he has done an act the 
natural consequence of which is to deceive, and therefore, any jury 
would be perfectly justified in coming to the conclusion that that was 
his intention. 

Now, in this case the plaintiffs assert that the defendant is guilty 
of fraud. What are the evidences of fraud before me? Well, 
first of all, that which I have first discussed. That is to say, the 
tendency of his acts to deceive the public. Now, the evidence before 
me is, that a number of gentlemen who have asked for the plaintiffs' 
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Helidon Spa mineral water in the hotels, have been ofifered the defendant's goods. 
Wateb Co., Ltd. . ® 

17. Campbell. They have gone into the hotels and they have asked for Helidon Spa 

CoopeTj. Water and theyhave been servedwith Campbell's Spa Water. They have 
asked in some cases for Spa Water, by which the plaintiffs* mineral water 
appears to be pretty well known, and they have been served with 
Campbell's Spa Water. They were asked whether they had been 
deceived, and of course, they said they had not, the reason being that 
all of them were familiar with the label of the plaintiffs' mineral water, 

• and were not taken in. Well, it is perfectly clear that it is impossible 

to get the evidence of persons who are deceived in a case like that, 
because the man who is deceived does not know it. The man who has 
drunk the defendant's mineral water, thinking it to be the plaintiffs' 
mineral water, of course, knows nothing about it. You cannot get 
evidence of such a man, unless it has made him sick afterwards, and it 
is impossible to get any evidence, except that which the plaintiffs have 
brought on the subject. From what they say, it is clear that these 
gentlemen have been offered the defendant's mineral water for the 
plaintiffs, and I have come to the conclusion that members of the 
public — the incautious, the unwary, and those who do not know— have 
frequently been deceived in believing that the defendant's mineral water 
is the plaintiffs'. And then, another evidence of the defendant's 
intention to to deceive is, the packing up of the water in bottles similar 
to those of the plaintiffs, and I may say, that if I were a juryman, I 
should also give some weight to the fact that the defendant has refused 
to enter the witness-box. A prima facie case is made out against him, 
and he declines to enter the witness-box, and I, as a juryman, should 
consider that that was corroboration of my judgment as to his intention 
to defraud. 

Now, I have to find, as a jury, certain facts in this case. First 
of all then, I find that, from the evidence I have mentioned, the 
words, " Helidon Spa Water," have been identified with the plaintiffs* 
goods by user, and that the words have acquired a secondary meaning 
in Queensland, meaning the plaintiffs' mineral water. Now, whether 
or not the defendant is guilty of fraud, I find this fact, that the 
defendant's goods were, and have been, sold as the plaintiffs' in 
consequence of what the defendant has done ; that is to say, by his 
action in naming, and in advertising and packing his goods. The 
result of his naming and advertising has been, that his goods have been 
sold in Queensland as the plaintiffs' goods. That is altogether apart 
from the question of fraud. Now, I find this fact, that the defendant 
is guilty of fraud. The evidence I have already mentioned has induced 
me, sitting as a jury, to come to the conclusion that the defendant is 
guilty of fraud — that he deliberately intended to deceive the public to 
gain some part of the profit which the plaintiffs' were making by their 
mineral water, I come further to the conclusion that the plaintiffs 
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have been damaged by the acts of the defendant — that they have ^^■'^^ ^^^ 

^ ^ ^ Wateb Co., Ltd. 

suffered pecuniary loss ; and I further come to the conclusion that the v. Gampbsll. 

plaintiffs have not acquiesced in the sale of the goods of the defendant. CooperJ. 

There has been no acquiescence, in my opinion, on the plaintiffis' part. 

It was attempted to make some point out of some correspondence which 

passed between the parties, with regard to cutting off portion of the 

label ; but I can take no notice of any negotiations antecedent to the 

trial. They do not affect the case in the least, and I therefore dismiss 

them as of no importance. Under these circumstances the plaintiffs 

are entitled to the judgment of this Court. He is entitled to the 

injunction which he asks for, and he is, in my opinion, entitled to an 

account, which he also asks for in his pleadings. The injunction wiH be 

an injunction which will prevent the defendant from using the words, 

" Helidon Spa Water," or any of them, in any combination which would 

tend to induce the public to believe that his mineral water is identical 

with the plaintiffs' mineral water. 

There will be also an inquiry as to the profits, and the costs will 
follow the action. 

From this judgment the defendant appealed. 

¥eez{yi\\!ti him Connolly ),{ot the appellants, cited : Cellular Clothing 
Co. V. Maxton, Murray d Co, (1899, A.C. 826), Eeddaway v. Banham 
(1896, A.C. 199), Parsons v. Gillespie (1898, A.C. 289), Thompson v. 
Montgomery (1891, A.C. 217), Braham v. Beachim (7 Ch.D. 848), 
Birmingham Vinegar Brewery Co.. Ltd. v. PoweU, (1897, A.C. 711), 
Coghlan v. Cumberland (1898, 1 Ch. 704), Jones v. Hough (5 Ex.D. 115). 

Lilley (with him Shand), for the respondents, cited : Wotherspoon v. 
Currie (L.R. 5 H.L. 508, 514), Lever v. Goodwin (86 Ch.D. 1), Singer 
Machine Manufacturers v. Wilson (8 App. Cas. 876), Siegert v. Findlater 
(7 Ch.D. 801), Congress Spring Co. v. High Rock Congtess Spring Co. (6 
Am. E. 82, 45 N.Y. 291). 

C.A.V. 

The judgment of the Court was delivered by Griffith C.J. as follows : — 

This is an appeal from the judgment of his Honour Mr. Justice Cooper, Ctriffith C J. 
at the trial of an action before himself, without a jury. By his judgment 
his Honour granted an injunction restraining the defendant from using, 
imitating, or otherwise infringing the plaintiffs* trade mark, from 
advertising or using the name ** Spa Water, bottled at Helidon," or 
any name similar to the name ** Helidon Spa Water," or of which the 
word " Helidon " and the word " Spa," in any combination, form part 
as a designation of or in connection with any mineral or other water 
not being the mineral water of the plaintiff company ; from selling, 
offering for sale, advertising, or otherwise dealing in any mineral 
or other water not being the plaintiff company's mineral water, by 
means of the use of any name or title identical with or similar to or 
only colourably differing from the name or title used by the plaintiff 
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Helidon Spa 

Water Co., Ltd. 

V. Campbell. 

GriffitJrCJ. 



company to denote their mineral water ; and from in any other way 
representing or leading the public to suppose that any mineral or other 
water not being the plaintiff company!s mineral water, was the plaintiff 
company's mineral water. Then an account of profits was directed, and 
the costs of the action were given against the defendant. 

It is to be observed that the injunction prohibits any infringe- 
ment of the plaintiff's trade mark, but as to that it is sufficient 
to say that it is not really alleged that there had been any 
infringement of the plaintiff's trade mark, and that the action 
is not substantially founded upon an infringement of a trade 
mark. Plaintiff's case was that some years ago a mineral water 
was discovered at Helidon, which, having been first called by a 
native name, which might be called a fancy name, was afterwards 
called Helidon Spa Water ; that in 1882 a trade mark was registered, 
in which that name was used, and that ever since that time this 
mineral water, a natural mineral water, had been sold under the name 
6f Helidon Spa Water ; and that, by continual use, the words Helidon 
Spa Water had come to mean the natural product which the plaintiffs 
sold. The case against the defendant was that the plaintiff, by the use 
of that name, had so appropriated it to his commodity that anybody 
using the words or any colourable imitation of them necessarily repre- 
sented to the public that what he is selling is the plaintiff's com- 
modity. 

Now the injunction restrains the defendant from using the words 
** Helidon Spa Water,' or the words "Helidon" or " Spa" in any com- 
bination, and also goes on to restrain the defendant from ^representing 
in any way that what he sells is the plaintiff's commodity. Before 
this action was brought, correspondence took place between the parties. 
The defendant's solicitor, on the 20th December, 1897, after a verbal 
interview, communicated to plaintiff's solicitors in these terms : — 
** Mr. Campbell, who possesses a spa spring at Helidon, proposes to 
label his bottles, ' Campbell's Spa Water, bottled at Helidon and 
Toowoomba.' He has no wish to do anything unfriendly in a business 
sense, and he concludes that with such a label there will be no chance 
of the public being in any way under the chances of mistaking his 
product for that of your client." 

The plaintiff's solicitors replied three days afterwards " informing the 
defendant that the plaintiff objected to defendant's use of the word 
Helidon, as he regarded it as an infringement of his trade mark." The 
defendant's solicitor replied saying that "the defendant had no desire 
in any way to infringe on your client's rights, or endeavour in the least 
to deceive the public, but being possessed of spa springs at Helidon, 
which, of course, he is entitled to use, and is working, he conceives it 
to be clearly within his right to indicate, when selling the product, 
that it is from the spa springs, and that the bottling is done at Helidon 
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and Toowoomba, and he proposes to use the labels which we have _^""^*' ^^ 
.,.,,, , Watrb Co.. Li3), 

indicated to yoa. v. Campbbi«l. 

There the matter dropped for nearly two years, and then these cinffii^XaJ 
proceedings were taken to restrain the defendant from using the word 
" Helidon " on his bottles. It appeared in the evidence that plain- 
tifiTs water was sold in a bottle with the name << Helidon Spa Water 
Co., Limited, Brisbane," blown into the glass. The label has, on the 
top, in large block letters, " Helidon Spa Water," and in red the 
words, <' From the natural springs of Helidon." Then follows what 
purports to be a copy of an analysis, signed by a well-known analytical 
chemist in New South Wales, and ending with the words, ''This 
water contains more lithia than any of the Europeap Spa Waters, and 
is also much richer in carbonate of sodium." The defendant's label 
contains at the top two Union Jacks, crossed, with the words *' Trade 
Mark," and the words " Campbell's Spa Water," " Campbell's " being 
printed in small Roman letters, and " Spa Water " in large italicS) 
and has at the foot, in italic, the words, '' Bottled at Helidon and 
Toowoomba," the word Helidon being larger than the rest of the words 
in that line. At the trial the whole case rested upon the use of the 
words, ** Helidon Spa Water," the plaintiffs contending that the words 
Helidon Spa Water had become identified with plaintiffs' commodity, 
and so his Honour found, and his injunction was granted on that basis. 

It is necessary to consider, in the first place, what is the meaning 
of the term ** Helidon Spa Water." No one disputes that a person 
may invent a fancy name, and may attach it to his own goods in such 
a way, by long use, that anybody using the name would, in effect, 
represent that the goods to which it was applied were the goods of the 
person who invented it. That is, to use the words of Chitty J., in the 
Stone Ale case {Thompson v. MonPjf ornery, 4 Ch.D. 85, at p. 88), 
" A term may become well known in the market, and be accepted 
in the market in a secondary sense, So that it no longer denotes, as 
unquestionably originally it did, ale brewed at Stone, but it denotes ale 
of the plaintiff's brewing." 

Now, a distinction has always been made between a fancy name and 
words which are merely descriptive. That distinction is very clearly 
taken and discussed in the case of The CeUvlar Clothing Co, v. Maxton, 
Murray d Co, (1899 A.C. 826). It was pointed out in that case 
that it was possible that merely descriptive terms might come to have 
a secondary meaning, so as to indicate merely the manufacture of a 
particular person. On that point the observations of Lord Shand are 
worthy of consideration. In that case the words used were '' cellular 
clothing." Lord Shand said (p. 888) : '' In the advertisements, as 
the Lord Chancellor observed, the appellants have made it quite clear 
that they were merely adopting this word as properly describing their 
goods. They have adopted a word which is in common use, and they 
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HblidonSpa have used it in accordance with its ordinary signification in the 
Wawee Co., Ltd. ^ .. ^ ^ ^, . .,,.... ^ xi_- i 

V. Campbell, Enghsh language. There is a vital distinction in cases of this class 

GriffithCJ. between invented, or fancy words or names, or the names of indi- 
viduals . . . attached by a manufacturer to his goods and stamped 
on the articles manufactured or sold. The idea of an invented or fancy 
word used as a name is that it has no relation, and would at least bear 
no direct relation, to the character or quality of the goods which are to 
be sold under that name. There is no room for what may be called a 
secondary meaning with regard to such words. . . . The word 
used and attached to the manufacture being an invented or fancy 
name, and not descriptive, it follows that if any other person proceeds 
to use that name iQ the sale of his goods it is almost, if not altogether, 
impossible to avoid the inference that he is seeking to pass his goods 
off as the goods of the other manufacturer." He then gave an illus- 
tration — the case of the ** Eureka*' shirt. To that I would add that 
in the case of a descriptive term which describes a natural product by 
a geographical name this argument appears to me to be very much 
stronger, because otherwise you might allow a man to monopolise a 
general geographical term, and so practically monopolise the sale of a 
product of nature drawn from a particular place, although, if the thing 
had been invented by himself, he could only acquire such a right for. a 
limited time. The learned Lord goes, in that case, on to refer to the 
Camel Hair Belting Case (1896 A.O., 199), and says : " Of that case T 
shall only say that it no doubt shows it is possible,where a descriptive name 
has been used, to prove that so general — I should rather say universal — 
has been the use of it as to give it a secondary meaning, and so to 
confer on the person who has so used it a right to its exclusive use, or, 
at all events, to such a use that others employing it must qualify their 
use by some distinguishing characteristic. But I confess I have always 
thought, and I still think, that it should be made almost impossible 
for anyone to obtain the exclusive right to the use of a word or term 
which is in ordinary use in our language, and which is descriptive 
only — ^and, indeed, were it not for the decision in Reddaway*8 Case 
(1896 A.C., 199), I should say this would be made altogether im- 



Now, assuming that it is possible to acquire the right to the exclusive 
use of a term in ordinary use in the language, the term for which the 
right of the exclusive use is claimed, in this case, is "Helidon Spa Water," 
or any combination of the words " Helidon " and " Spa" in connection 
with mineral water of this kind ? Now, what is the meaning of the 
words ** Helidon Spa Water" in Queensland? The question is not 
what they mean in Victoria, in India, in China, or in England, but 
what they mean in Queensland. The word Helidon to an Englishman 
buying goods in Hongkong might well appear to be a fancy or invented 
name applying to a particular kind of natural mineral water, or manu-. 



Griffith C.J. 
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f actured mineral water ; but we are dealing with a case in Queensland, Helidon Spa 
and are bound to apply our local knowledge and our knowledge of the ^, Campbell. 
history of the colony. During the course of the argument the question 
was asked, Does " Helidon Spa Water " mean water from a spring 
called '* Helidon Spa," as in the case of Hunyadi Janos Water, which 
is water from a particular spring, to which the owner had given the 
fancy name of *^ Hunyadi Janos ;" or as in the Congress Spring case, in 
which the Sapreme Court of New York held that the term meant 
water from a spring known by the name of *' Congress Spring?" or 
does it mean Spa Water from Helidon ? Now, when we apply our 
local knowledge and our knowledge of history to the facts of this case, 
there is no room for doubt what it means. The name ** Helidon " is 
not a fancy name. It is not suggested that there ever was a spring 
called <' Hehdon Spa," and it would be very hard, if it had been 
suggested, to induce any Bench acquainted with the history of the 
colony to believe the story. The names of most parts of the interior 
of Australia were first given to them by pastoral tenants, who took up 
considerable tracts of country called stations, to which they affixed 
names, and very often fancy names. Now, we who have been here — 
all of us have been here since childhood — know that long before the 
separation from New South Wales and the establishment of Queens- 
land as a separate colony there was a pastoral station called Helidon 
to the west of Ipswich, and between there and Toowoomba. As early 
as the first Commission of the Peace for Queensland, to which for 
curiosity I have referred, and which contains quite a small number of 
names, I find the name of William Turner, of Hellidon. Strangely 
enough, the word was there spelt with two I's, and so it continued in 
the commission for the two following years, when it was changed and 
spelt with one 1, as at present. Where the name came from I do not 
know — whether it was invented originally by Mr. Turner I do not 
know, but it is an historic fact that as long ago as 1859 there was a 
pastoral station named Helidon situated where this particular product 
comes from, or is said to come from. That station continued to be a 
pastoral leasehold at least until 1874, for I find in that year it was 
proposed and resolved in the Legislative A&sembly to resume from 
lease no less an area than 60,000 acres of the holding. Up to that time 
it was a considerable property, and there could be no doubt what 
Helidon meant. It meant a tract of country occupied by pastoral 
tenants. When, in 1866, the Southern and Western Bailway was 
constructed, it passed through the station, and a railway station was 
established there, near the foot of the Main Bange, which ever since 
has been well known as a refreshment station, of which the defendant 
is stated to be the present lessee. There is no doubt, therefore, that 
Helidon in this colony is not a fancy name, but is the name of a 
locality. 
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Hblidon Spa What, then, is the meaning of *' spa water ?*' Originally the 

V, Campbell, name of a town in Belgium, but as long ago as the days of Shakspeare, 
Griffiti^ J ^* ^*^ become generalised, and meant any place where there was a 
mineral spring. Whether the term " spa water " is in general use in 
England as meaning mineral water, I do not know, but it appears that 
in Queensland the term is very often used in that sense. In this case 
the plaintiff himself has supplied a dictionary to prove us what indeed 
is in our own knowledge — that spa water means mineral water. In 
the old advertisements in the time of Larard & Co., nearly 15 years 
ago, this product was spoken of as spa water, and on the advertise- 
ments on the plaintiff's label this expression is used: ''This water 
contains more lithia than any of the European Spa Waters." That is 
a quotation from a certificate given by a distinguished analytical 
chemist in New South Wales, who must be understood to know what 
he is saying when he speaks of "spa water.** I think it is quite clear, 
then, that the term spa water, when used in Queensland, is used to 
denote water from a natural mineral spring. Whether the plaintiffs 
were the first persons to use the term spa water in Queensland or not, 
there is no doubt as to the sense in which they used it, for they describe 
their water as one of several spa waters, and say that it compares 
favourably with others. So I think it is quite clear that the term 
Helidon Spa Water means a natural mineral water from the district of 
Helidon. If anything were wanted to confirm that view, the earlier 
advertisements of the plaintiffs, in which the product is spoken of as 
water coming from mineral springs in the district of Helidon in 
Queensland, would remove all doubt. It follows that the term Helidon 
Spa Water is not a fancy name, but purely a descriptive term used to 
denote a natural product coming from the particular district of 
Helidon. 

But, even conceding for a moment that such a name could be appro- 
priated by long use, another element of the case must be borne in mind. 
It is pointed out by Lord Davey, in the case I have already referred to^ 
at page 343, ** When a man produces or invents, if you please, a new 
article and attaches a descriptive name to it — a name which, as the 
article has not been produced before, has, of course, not been used in 
connection with the article — and secures for himself either the legal 
monopoly or a monopoly in fact of the sale of that article for a certain 
time, the evidence of persons who come forward and say that the name 
in question suggests to their minds and is associated by them with the 
plaintiff's goods, is of very slender character, for the simple reason that 
the plaintiff was the only maker of the goods during the time that his 
monopoly lasted, and therefore there was nothing to compare with it, 
and anybody who wanted the goods had no shop to go to, or no 
merchant or manufacturer to resort to, except the plaintiff;'* or, as it 
is put by Mr. Justice Fry in the Angostura Bitters cskse ( Siegert v. 
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Findlater 7 Ch.D. 801, at p. 818) : " No distinction can arise from ^H*™?^ Spa 

^ ^ Water Co., Ltd. 

using the name of the class so long as the class consists of only one v. Campbell. 

species, for then the name of the class species and the name of the Griffith C J. 

class will be the same." Now, Helidon Spa Water is really the name 

of a class of things— that is, natural mineral waters from the district of 

Helidon. So long as there was only one known species of that class 

the term denoted that spring ; and it is quite true, therefore, that in 

one sense, and at one time, everyone buying Helidon Spa Water 

thought he was buying the plaintiff's water, because theirs' was the 

only spa water from Helidon which could be got. But, that being so> 

can the plaintiffs deprive anybody else of the right to use the term ? 

On that I refer again to the same case, at p. 841. Lord Shand, 

quoting from the judgment of .the Court below, said : ** The Lord 

Ordinary has made this observation in his judgment: 'I do not 

myself remember a case in which the use of a merely descriptive name 

has been interdicted as deceptive, unless in circumstances which truly 

involve fraud on the part of the user.' The appellant's counsel were 

unable, though invited by me, to cite any case that runs counter to 

that observation, which I believe to be sound." And in the Stone Ale case 

(4 Gh.D. 85), which, in some respects, comes nearer to this than any 

other, where the defendants were restrained from using the words " Stone 

Ale," Mr. Justice Chitty, who was the judge of first instance, said 

this (at p. 40) : *' Now, the defendant is clearly entitled to set up his 

brewery at Stone, and he is clearly entitled to brew beer and ale at 

Stone, and to sell them in such a manner as is not calculated to 

deceive. He may mention on any ale that he makes that the ale is 

brewed at Stone ; but that is not the question." 

Now, assuming that this term ** Helidon Spa Water " as a purely 
descriptive term, descriptive of a natural product, could be so mono- 
polised, and that there is sufficient evidence that it has been so 
monopolised, still, if that learned judge is right, the defendant is at 
perfect liberty to say that the natural mineral water which he in fact 
gets from the Helidon district comes from that district, provided he 
does so in such a manner as is not calculated to deceive. It seems to 
me that it would be an extraordinary thing to allow any one person, 
by monopolising the name of a natural mineral product of a particular 
district, in effect, to monopolise the sole right to sell that product, 
and to deprive the public of the right to get a similar article from the 
same district from anybody else. For these reasons it seems to me 
that even if the exclusive right can, in any case, be obtained to use a 
geographical descriptive term, or rather a term descriptive of a natural 
product by reference to the district from which it comes, and even if 
such an exclusive right has been proved to have been acquired, still 
there is nothing to prevent the defendant from using the word Helidon 
or from saying that the spa water which he sells comes from Helidoni 
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Helidon Spa. 

Wjlteb Co., Ltd. 

V, Campbell. 

Griffith C.J. 



The most important part of the plamtifTs injunction therefore fails, 
and the only right the plaintiffs could have is to restrain the defendant 
from making such representations as would enable him to pass off his 
goods as the goods of the plaintiff, so as to get the benefit of the plain- 
tiff's reputation. Now, it is not disputed by anybody that the plain- 
tiffs are entitled to an injunction against anybody who is doing that, 
or who intends to do it, or who has threatened to do it. But the 
defendant says, ** I have never threatened to do so ; on the contrary, 
I have told you that I wanted to avoid doing so, and I have taken all 
the precautions that I know of to avoid doing so.*' Is there any 
evidence sufficient to justify an injunction in these terms? (His 
Honour read the concluding words of the injunction). In the view 
contended for by the plaintiff it is possible that the use of any intelligible 
nanie which would describe the source of the water might be covered 
by those words. 

In the view which I have taken of the case the question 
might arise whether the mere use of the term ** Helidon Spa 
Water " could be interdicted ; but as the defendant has not used the 
term, and there is no evidencei that he intends to do so, it is not 
necessary to trouble to consider whether he would be .at liberty to do 
so. The question is, *' Has he done anything indicating his intention ? 
has he made any representation such as would enable him to pass off 
his goods as the goods of another? I have called attention to the 
difference between the two labels. It may be that a case might be made 
by the plaintiffs founded upon a similarity in the shape of the bottles, 
which are, it is admitted, of similar shape. There may be other grounds 
for proceedings, but it is not our province to suggest them. It may 
be that the defendant has done something which would induce the 
Court to interfere with him, but, if so, his defence has been entirely 
disarmed by the conduct of the case. The plaintiff's case is that he objects 
to the defendant's use of the word ** Helidon," which he claims to have a 
perfect right to use. The plaintiff does not object to the bottles ; he 
does not object to the labels ; he does not object to the use of the 
words " Spa Water," but he objects to the use of the word ** Helidon." 
Now, the only scintilla that I can see of any representation by the 
defendant is his use of the word Helidon in the statement cm his label, 
** bottled at Helidon and Too woomba." If our judgment is right, he 
is quite at liberty to state on his label that his product is bottled at 
Helidon, or bottled from Helidon, or from his springs at Helidon. It 
seemed to be suggested, in argument, that the way in which the defen- 
dant has chosen to print that word on his label is evidence of fraud, 
but that is not the case made against him, for the plaintiff himself 
expressly disclaimed relying upon the shape of the bottles or the labels. 
It may be that circumstances exist which may entitle the plaintiffs to 
jsome relief against the defendant ; but we have to deal with the case 
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as it stands. For instance, if a person not supplying natuial mineral Heudok Spa 

'^'^ '' ^ Water Co., Ltd. 

water from Helidon at all were to sell his water in bottles like those „. Campbell. 

of the plaintiffs, although the label differed, and described it as coming Qr*ffithC J 

from Helidon, it might be said that it was done for the purpose of 

deceiving the public, but there is no evidence of such a thing in this 

case. It is not suggested that the defendant's water does not come 

from Helidon, or that it was not the quality of water coming from 

Helidon. Evidence supplied by the plaintiff himself shows that all 

the waters in the district are not of the same quality, because we have 

two analyses of the water which has acquired the name of Helidon 

Spa Water, and they are essentially different, so that either the springs 

turn out at different times a water of varying quality, or the water is 

not always taken from the same spring — either that, or it is thought 

desirable before the water is sold to remove or add ingredients which 

may be more or less injurious or beneficial. But no case of the sort 

has been made. When any such case is made it will be time enough 

to consider it. It seems to me that on the whole case the plaintiff has 

failed to establish the right that he brought the action to establish. 

As to any other right he may have, he has expressly disclaimed it for 

the purposes of this action. Now, when a plaintiff in the witness-box 

expressly disclaims relying upon certain things which from another 

point of view might be a foundation for an action, and the defendant 

is so put off his guard, the plaintiff cannot afterwards in the court 

of appeal rely upon them as evidence upon which an injunction 

might have been granted. Under these circumstances the plaintiff 

fails altogether, but as possibly he may have some cause of action on 

some other grounds we think it will be proper to do what defendant 

asked in the first instance — i.e., grant a nonsuit — which we think should 

be without prejudice to the plaintiff's right to bring a fresh action. 

The appeal will be allowed, and judgment of nonsuit entered without 

prejudice to plaintiff's right to bring a fresh action. The plaintiff 

must pay the costs of the action and of the appeal. 

Solicitors for appellant : Thynne d Macartney. 

Solicitors for respondents : Bunion d Donkin, 
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1900. 



[Full Coubt.] 

1900. 

8th May. 

GriJUh C.J. 
Cooper J. 
Real J. 



Griffith C.J. 



SPENCER V. MOLONEY. 

Marsupial Boards Acty 1897 (61 Vic.y No. 18), s, 29 — Assessment 
under Act — Advertisement of assessment. 

The twenty-ninth section of The Marsupial Boards Act of 1897 requires notice of 
the making of every assessment under that Act to be published in the Govern- 
ment Gazette^ and once at least in some newspapers generally circulating in the 
district or special district. 

Heidi that the publication of the notice in only one newspaper circulating in the 
district was not a sufficient compliance with the requirements of the Act. 

Special case under s. 226 of The Justices Act, 1886. 

The appellant, J. A. Moloney, was charged before justices on the 
complaint of T. A. Spencer, the clerk of the Bungil Marsupial Board, 
with failing to pay an assessment levied by that Board under The 
Marsupial Boards Act, 1897. At the hearing objection was taken that 
the requirements of s. 29 of that Act as to the publishing of notice of 
the assessment had not been complied with, inasmuch as the notice 
had been published in one only of several newspapers circulating in 
the Bungil special district, that section requiring publication '* once 
at least in some newspapers circulating in the district or special 
district." The justices upheld the objection, and dismissed the com- 
plaint. The complainant now appealed. 

Shandy for the appellant : The question for decision is the construc- 
tion of s. 29 of The Marsupial Boards Acty 1897. The appellant submits 
that the words " once at least ** govern the whole of the rest of the 
section, which did not contemplate more than one publication in the 
Marsupial Board District. Section 11 of The Acts Shortening Act, 
which provides that singular words shall be deemed to import the 
plural and vice versa, disposes of the difficulty raised by the use of the 
word " newspapers.'* The notice was sufficiently published, and the 
justices erred in allowing the objection. 

Stumm, for the respondent, was not called upon by the Court. 

Griffith C.J. delivered the judgment of the Court as follows : — 
This is a curious point, but we have only to construe the words 
as we find them. The Act says that ihis notice of assess- 
ment is to be published once at least in some newspapers gener- 
ally circulating in the district. Mr. Shand contends that if it is 
published in some newspaper it is enough. The word is in the plural. 
The requirement of the Legislature is that the notice shall be' published 
in. "newspapers." What would happen if there were only one cir- 
culating in the district, or none at all? I do not know. But 
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in this instance there are more than one. That being so, I do 
not see how the justices could come to any other conclusion than 
they did. It would require a much greater degree of legal refinement 
than we have any right to look for in the ordinary occupants of a 
country bench to be able to discover that where a statutory require- 
ment is expressed in the plural it means the singular. I think that is 
a refinement that must be looked for in a superior Court, and, indeed, a 
Court superior to this. My lights do not enable me to make such a 
refinement. I think the justices were right. The appeal will be dis- 
missed with costs. 

A summons to send the case back to the justices to raise other points, 
which had been referred to the Court by Real J., was struck out. 

Solicitors for appellant : Morris d Fletcher^ for Dyball, Roma. 

Solicitors for respondent : Thynne d Macartney. 



Spbnoeb V, 

MOLONBT. 

Griffith C. J. 



In re BEALE. 



Solicitor — Admission — Solicitor of Supreme Court of New Zealand — 
Reciprocity — Beg. Gen, 12th October ^ 1898, 

A solicitor of the Supreme Court of New Zealand is not entitled to admission as a 
solicitor of the Supreme Court of Queensland under r. 16 (4) of the Regvla 
Generales of 12th October, 1898, inasmuch as the Act No. 69 of 1882 of New 
Zealand, dealing with the admission as solicitors of the Supreme Court of New 
Zealand of persons admitted as solicitors elsewhere, makes the passing of 
examination in New Zealand law a condition precedent to their admission as 
solicitors of the Supreme Court of New Zealand. 

Motion for the admission of James Bruce Beale, as a solicitor of the 
Supreme Court of Queensland. 

The applicant was a solicitor of the Supreme Court of New Zealand, 
and the application for admission was made under r. 16 (4) of the 
Reg, Gen. of 12th October, 1898. The provision in New Zealand 
as to the admission in New Zealand of solicitors admitted in other 
colonies, is contained in s. 16 of Act No. 69, of 1882, and is as 
follows : — 

Section 16. — Every male person of the age of twenty-one years and 
upwards coming within any of the descriptions specified in the four 
sub-sees, of this section shall, on complying with the other provisions 
of this Act, be entitled to be admitted and enrolled as a solicitor : — 
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1900. 

8th May. 

Griffith C.J. 
Cooper J. 
Real J. 



16 THE QUEENSLAND LAW JOURNAL. I90a 

In r £ Bba m, (i), Anyperson admitted a barrister of the Court, provided no rule or 

enactment shall be in force to the effect that practitioners 
shall not practice both as barristers and solicitors. 
(2). Any person who has been admitted as a solicitor in any 
Superior or Supreme Court of any part of Her Majesty's 
dominions, and who has passed an examination, as here- 
inafter provided, in the knowledge of law, including the 
law of New Zealand in as far as it differs from the law 
of England. 
(8.) Any person who has taken a degree in arts or law or science 
from some University or other body, in any part of 
Her Majesty's dominions, which has or hereafter may 
have power to grant such degrees, and has passed an 
examination in law as herein mentioned. 
(4.) Any person who has passed such examination in law and 
general knowledge as hereinafter mentioned. 
The judgment of the Court was delivered by 

Griffith C.J. : This gentleman applies for admission as a solicitor 
Griffith C.J. of this Court. The Board have withheld their certificate, and the 
motion is now made to us. The rule under which he claims admission 
is Rule 16 of the Rules of 1898, which amongst the qualifications for 
persons applying to be admitted as solicitors, includes that of their 
being solicitors of the Supreme Court of Judicature of England or 
Ireland, duly qualified law agents of Scotland, or solicitors of one of 
Her Majesty's Australian Colonies, including New Zealand, which 
grant admission to solicitors of the Supreme Court of Queensland. 
Now, the test prescribed by these words is this, that the Court of which 
the applicant is a solicitor is a Court which grants admission to the 
solicitors of the Supreme Court of Queensland, by virtue of their status 
as solicitors of that Court. We have been referred to the Statute of 
New Zealand, which was passed in 1882, from which it appears that no 
one is admitted as a solicitor in that colony without an examination. 
Persons who possess a degree in arts, science, or law, are admitted after 
an examination in law. Persons who have been admitted as solicitors 
in another of Her Majesty's colonies, are admitted on passing an ex- 
amination in the law of New Zealand. Peisons who have not ob- 
tained a degree, and who are not soHcitors elsewhere, are admitted on 
passing an examination in law and general knowledge. So that the 
condition of admission in New Zealand is passing an examination. It 
is clear, therefore, that a solicitor of Queensland who goes to New 
Zealand is not entitled to be admitted on the strength of his status as 
a Queensland solicitor, and that New Zealand solicitors do not fall 
within the rule. The Board were therefore quite right in refusing to 
grant the certificate. The admission will be refused. 
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HARRIS V. COUPLAND. 

1900. 
Principal and agent — Sale of hotel — Commistion — Conflict of duty igtk and 18th 

and interest. ^ 

A broker (H.) interviewed the lessee (C.j of an hotel with a view to effecting a sale Mansfield D.CJ 
to L. , whose name he mentioned. H. commmiicated with L. , who authorised 
him to offer £3000, which C. refused to accept. H. continaed to try and 
effect the sale, which was ultimately concluded with L. for £3000 by M., a 
friend of L., and G. paid M. commission. H. alleged that when he mentioned 
L.'s name to G. it was agreed by G. that if he became the purchaser at any 
price, he (H.) should receive a commission of 5 per cent, on the first £1000 and 
2} per cent, on the balance. L. admitted that he first heard of the hotel 
through H., and had it not been for H. he would not have thought of ulti- 
mately purchasing. It was objected on the part of the defendant that H. was 
the agent of L.'s, and that the agreement (which the defendant denied) was 
illegal, as there was a conflict of duty and interest from the position in which 
H. was placed. 
Heldt that the sale had been effected through the Intervention of H. , and that under 

the agreement he was entitled to the commission. 
Heldf aUOy that there was no evidence of fiduciary relationship between H. and L. 
which would render the agreement illegal. 

Action for money payable by John T. Coupland to William Harris 
for £100, being the amount of commission agreed to be paid by the 
defendant to the plaintiff on the plaintiff negotiating for the defendant 
the sale of the British Empire Hotel to Simon Lipstine for the sum 
of iB3000, at the following rate— namely, 6 per cent, on the first £1000, 
and 2^ per cent, on the balance. The defences were : (1) a denial of 
the agency ; (2) that if there was any agreement, it was illegal, 
•inasmuch as the plaintiff was acting for the purchaser ; (8) that, the 
sale was not brought about in any way by the plaintiff; (4) that the 
sale was made by another agent, who had received his commission from 
the defendant. 

From the evidence of the plaintiff it appeared that Lipstine, on 10th 
January, went to Mr. Moon, a wine and spirit merchant, with a view 
to buying into an hotel. Moon took him to his traveller Harris, and 
introduced Lipstine. Harris showed Lipstine round various hotels, 
including the British Empire, in Queen Street. Lipstine expressed 
himself pleased with it, and returned to Rockhampton without seeing 
Coupland, who was then the lessee of that hotel. On the evening of the 18th 
January, the day on which Lipstine saw this hotel, Harris interviewed 
Coupland, and asked him if he wished to sell. At first he replied 
" No.*' Harris said, " If you get a good price, will you ?" Coupland 
replied, ** Yes, for £4000." Harris said, "I have a purchaser. His 
name is Lipstine." Coupland said, "I don't know that name. la 
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HABRisr. that the man who was in with you this morning ?" Hams said, 

" Yes,** and added, " Now, Jack, if you sell to Lipstine, 1*11 get the 

commission, whatever the price is, 5 per cent, on the first £1000, 
2^ per cent, on the balance ?'* Coupland replied in the affirmative, 
and then told Harris about the term of the lease, rental, and that the 
landlord would have to pay rates and taxes. Harris then wrote to 
Lipstine, who replied in writing from Bockhampton on 28rd January : 
" About Coupland*s Hotel. Am willing to give him £8000 and would 
not object to another hundred or so for his place.** Harris shewed this 
letter to Coupland, who refused to lower his price. Other letters and 
telegrams were exchanged, and Harris called on Lipstine in Bockhamp- 
ton. Lipstine came to Brisbane early in March with the intention of 
purchasing the hotel. Correspondence of a friendly nature had taken 
place with regard to the hotel between Lipstine and George Myers, of 
Brisbane. Lipstine asked Myers to value the furniture. 

On 6th March, Harris went to his solicitor, Mr. W. C. Harding, and 
instructed him to interview Coupland about the hotel, and get the 
price reduced in order that the sale to Lipstine might be concluded. 
Harding accordingly interviewed Coupland, who stated that his hotel 
was not for sale. Harding told him he was acting on behalf of 
Harris, and had a purchaser. Coupland said, " I gave George Myers 
written authority on 1st March to sell, and the time will not be up till 
the 10th.** Harding said, " You might tell me who his purchaser is ? 
I think we have the same man.** Coupland replied, " His name is 
Lipstine. Harris was the first person who mentioned Lipstine*s name 
to me, but I did not think that was an introduction.'* Harding then 
said, " Harris will claim the commission if Lipstine purchases, and 
you may have to pay double commission.** Coupland tl\.en stated he 
would withdraw the authority to sell from Myers, and admitted that he 
had agreed to give Harris the commission if Lipstine purchased at all. 
Harris and Harding called on Lipstine next day, when Lipstine said, 
** Your wire brought me to Brisbane. 1 authorised Harris to buy the 
hotel for me for £8800.** He then asked Harding if he thought he 
could get the hotel for that. Harding said he thought he could, and 
possibly for £8000. Lipstine agreed to see Harding next morning 
about the hotel, and whether he could get a cheaper one in Queen 
Street. Next morning Lipstine called on Harding but with no result. 
The same afternoon Harding saw Coupland, who said he was sorry he 
could not withdraw the authority from Myers. He admitted again in 
answer to Harding that he had agreed to give Harris a commission. 
Harding advised him to stick out for £8200 and he (Harding) would 
try to get him that price, if he would pay his client* s (Harris* s) 
commission, but that the matter must be settled that afternoon as 
Lipstine was thinking of buying another hotel. Next day the sale wag 
concluded through Myers for £8000. 
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'n 10th March Harding wrote a letter of demand on behalf of -HiBBist;. 
ris, and on 22nd Coupland rang Harding up on the telephone and 

1 he couldn't understand why he had issued a summons as he was 

ing to pay him. To this Harding replied ** It is not too late." 
Coupland retorted, " You will get nothing now as you have let me in 
for costs." Harris* authority was never withdrawn. Myers received 
j^lOO commission, which he divided with one Nicol. Lipstine, who 
was a witness for plaintiff, stated that he first heard the hotel was for 
sale through Harris, and that he would not have thought of buying it 
ultimately if Harris had not taken him there ; that Myers had not in- 
fluenced him more than Harris. He had gone to the hotel himself 
several times afterwards, and with friends. He never complained that 
Harris had made misrepresentations. He saw there was a good 
business to be done. He never went with Myers to the hotel. Myers 
first spoke about the hotel on the steamer when he was leaving for 
Bockhampton. 

For the defence, Coupland denied the agreement, denied that 
Harris had ever mentioned Lipstone's name to him, denied 
making any admissions to Harding, and stated that the sale was 
effected through Myers, whom he paid commission. He had never 
seen Lipstine and Harris together. Defendant said he remembered 
seeing Harris in Queen Street, when Harris asked him what price he 
wanted for the hotel. The defendant said ;^4000, with a deposit of 
;^500, and that he would deal with the purchaser himself. Nothing 
was arranged about commission. 

George Myers stated that somewhere about 12th January he saw- 
Coupland with regard to the sale of his hotel, but the negotiations fell 
through. He had constantly made inquiries for and wrote to Lipstine 
about the matter. Li March he received written authority to sell, and 
eventually sold to Lipstine on 9th March for £3000. He had never 
sold an hotel before, and was an old friend of Lipstine's. 

LukiUf for the defendant, cited : In re Evans-Jones (1 B.C.N. S.W. 6), 
Tate V. Munro (12 N.S.W.L.R. 71), Harrington v. Victoria Graving Bock 
Co. (3 Q.B.D. 549), Boston Deep Sea Fishing Co. v. Ansell (89 Ch.D. 339) 
Shipway y. Broadwood (1899, 1 Q.B. 369), Wright on Agency, 160-167, 
Groom v. Kindellan (16 A.L.T. 20), M'Clusky v. Forsyth (13 V.L.R. 
146), Ellis V. Mooney (Brisbane Courier^ 11th June, 1897J, and con- 
tended there was no agreement between plaintiff and defendant ; that 
Harris was Lipstine's agent, and should look to him for payment ; that 
the mere introduction of a purchaser was not sufficient ; that Myers 
had effected the sale ; that the agreement (if any) was in case of a 
purchaser for £4000 ; that the agreement was illegal, as Harris' duty 
conflicted with his interest ; and that there was misconduct on the part 
of Harris. There should be judgment for defendant. 

Scott (with him Fetoings J ciiod Mansell v. Clements (L.R. 9 C.P. 189), 
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Habrib v. 



Mansfield D.C.J. 



HoganY. Hoddel (8 N.S.W.W.N. 29), Leake on Contracts, 444, and con- 
tended that therewas proof of a special agreement which had not been 
revoked ; that Lipstine was first introduced by Harris, who was the direct 
means of bringing about the relation of vendor and purchaser between 
Coupland and Lipstine ; that there was no conflict of interest and duty. 
The contract was not necessarily illegal. There was no misconduct. 
Harris acted as agent for Coupland, and could have sold the hotel for the 
price ultimately accepted. Plaintiff's remuneration depended upon 
the amount of the purchase mpney. If more than £3000 had 
been obtained, the commission would have been larger. It 
was not necessary that the sale should have been concluded by Harris 
under the agreement. In Ellis v. Mooney (supra) there was a revoca- 
tion of authority. In Qioom v. Kindellan the terms of the sale were 
for a specific sum, and not less. The other cases are distinguishable. 
The plaintiff was entitled to the full amount of the commission. 

Mansfield D.C.J. : In this case I find : (1) That the plaintiff first 
mentioned Lipstine to the defendant as a probable buyer of the British 
Empire Hotel ; (2) That there was an agreement between plaintiff and 
defendant that if Lipstine purchased the plaintiff should receive 5 per 
cent, on the first £1000, and 2^ per cent on the remainder of the 
purchase money from the defendant. 8. That the sale took place 
through the intervention of the plaintiff. The only question to decide 
is whether the agreement was an illegal one — that is to say, was there 
any fiduciary relationship between plaintiff and Lipstine. Now, it 
appears that plaintiff carried on some correspondence with Lipstine 
while he was away from Brisbane, but Myers was the man who acted 
for Lipstine in the matter after Lipstine returned to Brisbane, and 
throughout until the completion of the sale, and I can see no evidence 
that there was any fiduciary relationship between plaintiff and Lip- 
stine at any time which would render the agreement between plaintiff 
and defendant an illegal one. I therefore give judgment for the plain- 
tiff for £100, and certify for three witnesses. 

Solicitor for plaintiff: W, (L Harding. 

Solicitors for defendant : O'Shea d O'Shea. 
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BROWN V. ANDRULAKIS, CRIBB Claimant. 

1900. 
Bills of Sale Act, 1891 (55 Vic,, No. 23), 88. 4, 6 {1)—Bill of sale— 3rd and 18th 

Statement of consideration — Affidavit of registration — DescHption of ■^ ' 

grantor. Mansfield D.C. J. 

In a bill of sale the consideration was stated to be the sam of £100 advanced to the 
grantor. The agent of the grantee retained out of the said sum and shared 
with the agent of the grantors a portion of the amount alleged to have been 
advanced. At the time of the execution of the bill of sale the grantors directed 
that the portion retained should be paid to their agent as commission. The 
grantee received no part of the money so retained. 

Held, that the consideration was not truly stated. 

Hamilton v. Chaine (7 Q.B.D. 1) followed. 

Appeal from the decision of justices on the return of an interpleader 
summons in the Petty Debts Court at Brisbane, in which G. Brown 
was judgment creditor, Stratis Andrulakis the debtor, and J. G. 
Gribb claimant. 

On the hearing before the justices, the following facts were adduced : 
Andrulakis and Castresis were partners carrying on the business of 
restaurant keepers in Brisbane, and resided on the premises. Being 
desirous of a dissolution of partnership, it was agreed that Andrulakis 
should buy Castresis out. To obtain the necessary money for the purpose 
they arranged to obtain a loan on the security of a bill of sale. The 
partners interviewed Franck, a commission agent, who arranged to obtain 
a loan for a charge of £d 9s., it being understood by the partners that the 
£9 9s. was to go to Franck. Franck then interviewed B. F. Cribb, an 
agent authorised to make advances on behalf of J. G. Cribb, Franck 
informing him as follows: — "If you do this business they are prepared 
to allow £9 9s." and B. F. Cribb, in his evidence, further stated: — 
" It is not correct that an ofler of £d 9s. was made to me by Franck to 
do the business. Franck said they were prepared to allow £d 9s. for 
the transaction, and that he (Franck) would take £2 10s of it.*' Ho 
further stated that he (witness) inferred he was to retain the balance, 
£6 19s. The grantor of the bill of sale was unaware of this arrange- 
ment. B. F. Cribb agreed to advance the money on behalf of 
J. G. Cribb on the security of a bill of sale over the goods in 
the restaurant. On the 14th February last the bill of sale was exe- 
cuted, in which it was stated that the consideration was £100 ad- 
vanced. The £100 was not paid by cheque or in cash. Two cheques 
for £45 and £45 lis. respectively were paid over to the partners, and 
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Brown r. Andrulakis stated as follows: — "The £9 9s. I gave instructions to 

AnDRULAKIB, i»;r i-1 1 i' • 

Cribb Claimant. Mr. Cribb to pay my agent as I had agreed beforehand." The £9 9s. 
was subsequently paid to Franck, £2 10s. on the 15th February, and 
£6 19s. on the evening of the 16th, which latter sum was subsequently 
repaid by him to Cribb. B. F. Cribb further stated that he retained 
the £6 19s. for costs of registration and commission in connection 
with the bill of sale — the costs of registration being 10s. The grantee 
received no part of this £6 19s. but paid over the full sum of JBIOO. 
G. Brown, having received judgment against Andrulakis, issued execu- 
tion, and levied on the goods and chattels in the restaurant on the 
16th February, the bill of sale having been registered previously on 
the same day. J. G. Cribb thereupon served notice of claim on the 
bailiff, and interpleader proceedings followed. In the affidavit to 
the bill of sale the grantor was described as a restaurant keeper, 
Brisbane, and he was referred to as the grantor of the said bill of sale. 
In the bill of sale he was described as a restaurant keeper, and the 
goods were stated to be in the premises of the grantor at the corner 
of Queen and Albert Streets, Brisbane. 

The justices found for the claimant, and notice of appeal was given 
by the judgment creditor on the grounds (1) that the bill of sale 
was not duly registered ; (2) that the bill of sale was void, as the con- 
sideration was not truly stated ; and (8) that the decision was against 
the evidence and weight of evidence. 

Lukiny for the appellant : The consideration is not truly stated ; 
£90 lis. only was paid out of the £100; £9 9s. was retained for com- 
mission and costs of registration. The bill of sale states the money * 
was advanced, whereas after execution on the 15th February, £2 10s. 
was paid to Franck, and on the 16th February the further sum of 
£6 19s. The debt for which any money is retained must be antecedent 
and independent altogether of the transaction {Richardson v. Harris, 
22 Q.B.D. 268 at p. 273 ; Ex parte Firth, 19 Ch.D. 419). Ex parte 
Challinor (16 Ch.D. 260), and Ex parte National Mercantile Bank (15 
Ch.D. 42), which may be cited for the respondent so far as they decide 
to the contrary, are not now binding (Brett L.J. in Ex parte Firth, 19 
Ch.D. 419.) If costs of registration and commission are retained by the 
grantee out of the sum alleged to have been advanced, then the con- 
sideration is not truly stated. (Weir on Bills of Sale, pp. 271-5 ; 
Richardson v. Harris, 22 Q.B.D. 268, 278, 276 ; Hamilton v. Chaine, 
7 Q.B.D. 1 ; Cohen v. Higgins 8 T.L.B. S;Inre Wiltshire (1900) 1 Q.B. 
96.) The bill of sale was not duly registered (s. 6 (1) Bills of Sale Act of 
. 1891), for the affidavit required by the section does not truly state the 
residence and occupation of the person making the bill of sale {Murray 
V. Mackenzie, L.B. 10 C.P. 625). 

Groom, for the claimant : The magistrate found as a fact that at the time 
of the execution of the bill of sale there was a debt due from the parties 
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toFranck. As soon as the agent had-brought together the persons willing Bbowh*. 
to lend and to borrow, the debt for commission accrued {Green v. Lwa^, Gbibb Claimant. 
88 L.T. 684). When money is retained by the grantee, with the 
consent of the grantor to pay off such a debt the consideration 
is truly stated [In re mUhire (supra),] The money retained 
was not retained by the grantee, but by his agent without the 
grantee's knowledge or authority. There is no reported decision to 
show that money retained under such circumstances makes the bill of 
sale void where the grantee has truly advanced the full sum alleged in 
the bill of sale. The evidence discloses that the grantors had dominion 
over the £100, and gave directions as to its disposal. The way in 
which money is expended need not be stated, and in this case the 
money was paid to Franck as directed by the grantors {Hamlyn v. « 

Betteley, 6 C.P.D. 827, per James L.J. ; Kx parte Challinor {supra) 
p. 266). The cost of preparing a bill of sale and auctioneer's charges 
was held in the same case to be properly deducted out of the money 
alleged to have been advanced. As regards the validity of the handing 
over to Franck of £6 19s. and the return thereof see Cochrane v. Dixon 
(8 T.L.B. 717). The affidavit of registration is sufficient if it contains 
a reference to the bill of sale, and they together contain such a descrip- 
tion that an ordinary person by ordinary inquiry and the exercise of 
ordinary intelligence can ascertain where he can find the object of his 
search {Ex parte Mackenzie, 42 L.J. (Bey.) 26 ; Jones v. Harris, L.R. 
7 Q.B. 167.) 

Lukin, in reply, cited Ex parte Rolph (19 Ch.D. 98). 

C.A.V. 

18th April, 1900. 

Mansfield D.C.J. : The only substantial point taken by the appel- Mansfield D.CJ. 
lant, the execution creditor in this case, is, in my opinion, the first, 
namely, that the consideration for the bill of sale was not truly stated. 
The consideration stated in the bill of sale is the sum of £100 advanced 
by the claimant to the defendant. 

It appears from the evidence that £dO lis. only was paid by B. 
Gribb, acting for the claimant, and £9 9s. was retained by him under 
an arrangement made with a man called Franck, defendant's agent. 
From B. Cribb's evidence it appears that " £9 9s. was the offer to me 
(from Franck) to do the whole business. £6 19s. was the balance after 
paying Franck £2 10s. Franck said, ** If you do the business they are 
prepared to allow 9 guineas." He said, " I'll take the £2 10s. I in- 
ferred I was to keep the balance." This witness says further on, " It 
is not correct that an offer of 9 guineas was made to me by Franck to 
do the business. Frank said they are prepared to allow 9 guineas 
for the transaction, and that he would take £2 10s. out of it." 

It appears, then, that the real transaction as arranged, was that 
Andrulakis and his partner were to get £90 lis., and that B. Cribb, re- 
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presenting the claimant, was to get £6 19s. as a sort of bonus for com- 
pleting the transaction. It seems to me that the facts of this case are 
to a large extent similar to those in the case of Hamilton v. Chaine (7 
Q.B.D. 1 (on appeal) p. 819), and that the decision in that case governs 
this. At p. 820, Bramwell C.J. says : " The agreement was that JB700 
should be said to be lent by the claimant to Mrs. Chaine, but that in 

truth she should not have that sum, but only /'692 10s 

the £1 10s. being retained by the grantee for what is called commission 
and expenses," and Brett L.J. says, ** This agreement (to retain the 
£1 10s.) was not outside the loan, but it was part of the agreement 
itself," and both agreed that the bill of sale was void. Bramwell L.J. 
further on says, " It is not because there has been any fraud but be- 
cause people will not always tell the actual truth. If they had done so 
in this case .... the deed would have been good." In this 
case also I think that the actual truth has not been told, the true con- 
sideration has not been stated, and therefore the bill of sale is void. 
The appeal therefore is allowed. 

Costs, including costs in court below, fixed at ^9 9s. 

Solicitors for the appellant : O^Shea d OShea. 

Solicitors for the claimant : Unmack, hicol Robinson, d Fox, 
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BOLES V. SCOTT. 

Licensiny Act of 1885 (49 Vic, No, 18), s, 75 (2), (4)— Justices Act 
of 1886 (50 Vic,, No, 17), ss, 152, 238, 239, 244— Sunday trading 
— Information — Exemftions — Right to begin. 

The fact that liquor is supplied to persons in the bar of an hotel during prohibited 
hours on Sunday, by the barmaid, notwithstanding they swear it was a gift, is 
evidence upon which the magistrates may presume a sale, they having dis- 
believed that part of the evidence as to its being a gift. 

Where a statute constitutes an act to be an offence generally, and in a subsequent 
clause, or in the same clause but not in the enacting part of it, by words of 
reference or otherwise, makes a proviso or exception in favour of particular 
cases, then the proviso is matter of defence or excuse, which need not be noticed 
in the information or conviction. 

On an appeal from justices to the District Court, the appellant has the right to 
be^in. 
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Appeal from conviction before justices. Rolbs j;.^oott. 

Henry Boles, a police officer, laid a complaint that on the 25th day 
of February, 1900, the same being Sunday, John Scott, a licensed 
victualler in Brisbane, did unlawfully keep his house open for the sale 
of liquor between ten and eleven o'clock at night. 

On the hearing of the charge before justices, the defendant 
pleaded not guilty, and evidence was given that Roles, between ten 
and eleven p.m. on Sunday, 25th February, saw the bar of Scott's 
Hotel was alight, and that there were three men standing close to the 
counter, each having a pint-pot standing in front of him ; that in front 
of one of them was half full of beer. The barmaid was behind the 
bar, and she admitted she had served the men with beer, but that such 
beer was a pure and gratuitous gift by her. The men came to see the 
licensee, but as Scott was out she asked them to wait for him. She said 
she sold no liquor to anybody that night, but one of the witnesses called 
by the prosecution contradicted this statement. In cross-examination 
she said, "There was one light lit in the bar ; I could not say the exact 
time it was lit, and it was alight when those men came in." The 
defendant was convicted of the offence and fined £5, and now appealed 
to the District Court on the grounds (1) that there was no offence 
disclosed by the complaint or information ; (2) that there was 
no evidence to support the conviction ; (3) that the decision was 
against the evidence and the weight of evidence. 

MasoTiy for the respondent, raised preliminary objections. Section 
152 of The Justices Act requires the formal conviction in Form 
No. 88 to be brought up for the purposes of appeal; and an 
order of justices, as in this case, not yet drawn up cannot 
be quashed. (R. v. 0*liegan, 4 V.L.R. (L.) 451, R. v. Tenipletm 
1 V.L.R. (L.) 21). The dismissal of a previous complaint 
not followed by a certificate of dismissal is not res judicata 
(Ravanni v. Robinson, 7 Q.L.J. 131). "The appeal has not been 
set down for hearing at the next practicable sitting ( Justices Act, 
ss. 288, 244) ; and no notice of trial has been given in accord- 
ance with s. 244 of The Justices Act (Raven v. Kirkton, 1 Q.L.J. 
216). The last defect cannot be waived (Hovelrond v. Hovelrond, 9 
Q.L.J. 208). 

LvMn, for the appellant: The statute has been complied with 
(Bearup v. Barker, 3 Q.L.J. 45). 

Mansfield D.O.J. : The appeal has been properly set down, and 
sufficient notice of trial has been given. 

LuMn : It is not the practice to bring up a formal conviction, and 
it is not necessary to do so. 

Mansfdsld D.C.J, overruled the objections. 

Mason : The party supporting the first proceeding below, information 
or complaint, has the right to begin {Niall v- Page, 5 W.W. & a'B. 
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Bouffi i;. SooTT. (L.) 88, Ellis V. Kelly, 8 L.T. 881, Oliver v. Taylor, 15 N.Z.L.R. 449). 

Mansfield D.C.J. : The right to begin is a matter of practice, and 
the practice in this Court is for the appellant to begin. 

Lukin: The information is bad, because it does not negative the ex- 
emptions contained in subsec. 4 of s. 75. The law was amended in 
England by The Summary Jurisdiction Act of 1879, and in Queensland 
by The Justices Act. Under the former Act the exemptions need not be 
alleged nor proved, but in Queensland the exemptions must be alleged 
but need not be proved {Justices Act (60 Vic, No. 17), s. 76). The in- 
formation must show that the defendant has none of the qualifications 
mentioned in subsec. 4 (Paley on' Sunmiary Convictions (1892), p. 
198, Peache v. Colman, 1 H. & R. 898, 85 L.J.(M.C.) 118, L.R. 1 C.P. 
824, 12 Jur. (N.S.) 278, 14 W.R. 489). By s. 5 ol 1 Jac. I. c. 22, no 
person shall carry on the trade of a tanner except under certain qualifica- 
tions therein mentioned, but the conviction must particularly negative his 
being within any of the exceptions therein enumerated. {R. v. Pratkn, 
6 T.R. 569, 1 Wm. Saund. 262a.) A conviction should negative 
all the exemptions in the enabling clause, because a party cannot 
plead to such conviction, and can have no remedy against it but from 
^ ^ an exception to some defect appearing upon the face of it (R. v. Jukes, 

^ 8 T.R. 686 ; Martini v. Pugh, B.C.R. Bth June, 1892 ; Raynor v. MadiU 
2 N.Z. Jur. R. 189). 

As to the second ground : A licensee can keep his place open on 
Sundays so long as he does not keep it open for the sale of liquor to 
persons not entitled to be supplied by him. Where on the hearing of 
a complaint before justices the defendant sets up an excuse prima 
facie reasonable, and no evidence is given impeaching the truth of such 
excuse, the justices should not convict. (B. v. Gracey, Ex parte Oracey^ 
8 Q.L.J. 104). Now, the barmaid had a perfect right to give the 
drinks, and such gift is not denied, but actually admitted by the pro- 
secution. There is not sufficient evidence to support the conviction. 
{Jefferson v. Richardson, 86 J.P. 740; Tassell v. Ovenden, 2 Q.B.D.888 ; 
Pine V. Barnes, 20 Q.B.D. 221). 

Mason : Section 76 requires certain exemptions and provisions to be 
negatived in the information, but those contained in subsec. 4 are not 
of this description. When, as now, a statute constitutes an act to be 
an offence generally, and in a subsequent clause, or in the same clause 
but not in the enacting part of it, by words of reference or otherwise, 
makes a proviso or exception in favour of particular cases, then the 
proviso is matter of defence or excuse which need not be noticed in the 
information or conviction. (Paley (1879), p. 244). It is not neces- 
sary to state in the information that the defendant does not come 
within the exceptions or to negative the provisions it contains (1 
Chitty's Criminal Law 288; 1 Chitty on Pleading 222; Roberts v. 
Humphreys, L.R. 8 Q.B. 488; Steel v. Smith, 1 B. & Aid. 94; Thibault 
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V. Gibson 12 M. & W. 88; Lane v. Doyle, 11 N.Z.L.R. 885 at p. 891; Boms v. Soott. 
Charter v. Greame, 18 Q.B. 216.) 

Mansfield D.C.J. : I am with you on this point. 

With reference to the second ground: In B, v. Gracey the defence 
set up is a complete answer. Now the offence is " keeping open." 
" Selling '* and " keepiag open " are distinct offences. (Jefferson v. 
Bichardson,Q5J.V. 470; Bell v. Walters, 14 W.N. (N.S.W.) 190). 
There is no evidence that the premises were not kept open for the sale 
of liquor. The magistrates are not hound to consider all the defendant's 
evidence, but may find the truth. (McMahon v. Deumap, 6 Q.L.J. 
199. The fact that liquor is supplied to a person over the bar 
during prohibited hours by a person in charge of the bar is, 
notwithstanding that both persons swear it was a gift, evidence 
upon which the presiding magistrate may presume a sale, he having 
disbelieved that part of the evidence as to its being a gift. (Schultheis 
V. Wihon, 18 N.Z.L.B. 296). There is ample evidence to support 
the conviction. {Ex parte Joynt, 88 J.P. 890 ; Brewer v. Shepherd, 
86 J.P. 878 ; Pearce v. GUI, 41 J.P. 742 ; Thompson v. Grei^, 84 J.P. 
214 ; Bell v. Walters, {supra) ; Finch v. Blundell, 26 J.P. 71 ; Smith 
V. Vaux, 6 L.T. 46 ; Watts v. Glenister, 40 J.P. 181 ; Pinnock v. 
Galloway, B.C.R. 17th February, 1891.) 

LMn, in reply, contra. 

C.A.V. 

28rd April, 1900. 

Mansfield D.C.J. : Two objections have been taken by the appel- Mansfield D.C.J, 
lant. One is that the information is bad, inasmuch as it does not 
exempt the provisions contained in s. 75 (4) of The Licensing Act of 
1885. I don't think it is necessary to exempt those provisions. In 
Paley on Summary Convictions (6th Ed.), p. 244, I find the rule 
stated in these terms : '^ When the enabling clause of a statute con- 
stitutes an act to be an offence under certain circumstances and not 
under others, then, as the act is an offence only sub modo, the par- 
ticular exemptions must be expressly specified and negatived ; but 
where a statute constitutes an act to be an offence generally, and in a 
subsequent clause makes a proviso or exception in favour of particular 
cases, or in the same clause but not in the enabling part of it by 
words of reference or otherwise, then the proviso is matter of defence 
or excuse, which need not be noticed in the information or conviction. 
The second objection was that there was no evidence that the pre- 
mises were kept open for the sale of liquor. In my opinion there is 
evidence which justified the magistrates in coming to the conclusion 
they did. The barmaid, in answer to the Bench, stated that there was 
a light in the bar when the men came in. These men had called 
without appointment to see the landlord, and had to wait, so it could 
not be said that the light was kept burning for them. There is a fair 
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inference, therefore, that the bar was lit up for anyone who might 
come in to drink. 

Appeal dismissed and conviction affirmed. 

Mason applied for costs, and cited Bemecker v. White, 4 Q.L.J. 1, 
In re Quinn, 6 Q.L.J. 165. 

Lukin : As the Crown are not liable to pay costs they should not 
receive them. In a similar case {R. v. Barnett (1899), unreported), costs 
to the Crown were disallowed. 

Mansfield D.C.J. ; I make no order as to costs. 

Solicitors for the appellant : O'Shea d O'Sliea, 

Solicitor for the Crown : Powers, Crown Solicitor. 
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CROYDON CONSOLS LIMITED v. 

STAMPS. 



COMMISSIONERS FOR 






The Stamp Act, 1894 (58 Vic., No, 8), s. 30 — Conveyance on sale — 
Reconstruction of company in liquidation — New company taking over 
assets and liabilities of old company — Transfers to new company of 
assets of old company — " Stock " — *^ Valuable security.'' 

A gold mining company, finding it necessary to raise further capital for the carry- 
ing on of their properties, resolved, at an extraordinary general meeting of 
theif shareholders, that the company should be wound up voluntarily ; that 
liquidators should be appointed, and that they should be authorised to transfer 
to a new company, to be formed for that purpose, the whole of the assets and 
liabilities of the old company in consideration of the shareholders in that 
company receiving 400,000 shares of the nominal value of 5s. , and paid up to 
3s. 9d., in the new company. The agreement between the two companies 
declared that it should operate as an agreement only, and not as a transfer or 
conveyance on sale. The transaction was carried out and the new company 
registered, and, in pursuance of the agreement, transfers were given to the new 
company of mining leases held by the old company. 

Held, that such transfers were conveyances on sale within the meaning of s. 50 of 
The Stamp Act, 1894, and that transfer duty must be paid on the nominal 
value of the shares allotted to the members of the old company, after deducting 
the value of the property of the old company not included in the transfers. 

The word *• stock " in s. 60 of The Stamps Act, 1894, includes shares. 

In re Taylor's Transfer (8 Q.L.J. 24) followed. 

Appeal by special case from the Commissioners for Stamps. 
In this case the Croydon Consols Limited appealed from the decision of 
the Stamp Commissioners with respect to the amount of duty payable on 
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the transfer of two mining leases of land in the Croydon goldfield. The Cbotdon Consols 

, Limited v. 

leases had formerly been the property of a company registered as the Commissioners 

Croydon Consols Limited, but in 1899, in view of the necessity of ^^* Stamps. 
introducing further capital to work the company's property, an extra- 
ordinary general meeting of the company's shareholders was held, at 
which resolutions were passed for the voluntary liquidation of the 
company and the appointment of liquidators. The liquidators so 
appointed were at that meeting authorised to consent to the registra- 
tion of a new company under the same name as the liquidating com- 
pany, with a capital of £125,000, consisting of 500,000 shares of 5s. 
each, 400,000 of which were to be registered as paid up to 8s. 9d. per 
share, and to transfer the whole of the assets of the liquidating 
company to the new company in consideration of the allotment to the 
shareholders of the old company of 400,000 shares in the new company 
paid up to 8s. 9d. each. The transaction was duly carried out, and 
the new company was registered. In the agreement between the 
liquidators and the new company it was stipulated that that agreement 
should operate as an agreement only and not as a conveyance, transfer, 
or assignment. In pursuance of the agreement the new company 
obtained from the liquidators of the old company the transfers now 
in question, and on their being submitted for stamping the Stamp 
Commissioners decided that conveyance duty was payable on the paid- 
up value of the 400,000 shares allotted to the shareholders of the old 
company. From this decision the transferees now appealed. 

Ldikin, for appellants : The transaction in question is not, in point of 
fact, a conveyance on sale. It is merely a change in the legal status 
of persons in relation to property — ^a mere re-arrangement of the title 
to existing interests without any alteration of those interests. It is 
merely a reconstruction of a company, not a transfer of property. 
Moreover, the transfers in point do not come within the terms of s. 
50 of The Stamp Act, 1894 y as the consideration is shares which are not 
connoted or included in either of the terms ^^ stock " or <^ marketable 
security '' in that section. In any event, the assessment of the Com- 
missioners should be reduced by the value of the property of the old 
company not affected by the transfer. He cited Great Western Railway 
(Company v. Commissioners of Inland Revenue (1894 1 Q.B. 507, 
513), Jfostef V. Commissioners of Inland Revenue {lb, 516), Alpe on 
Stamp Duties 128, Coates v. Commissioners oj Inland Revenue (1897 1 
Q.B. 778, 1897 2 Q.B. 428), Manifold v. Diam^ond (4 B. & C. 248), In ' 
re Taylor (8 Q.L.J. 24). 

Griffith C.J. referred to Morrice v. Aylmer (L.R. 7 H.L. 717, 
L.R. 10 Ch. 148). 

Stumm (with him Rutledye A.G.y Q,C., and O'Sullivan) for the re- 
spondents : The word ** stock " includes shares {Trustees and Incapaci" 
tated Persons Act of 1867 , ss. 1, 18). The Commissioners have offered to 
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Croydon Consols refund the duty in respect of the property of the old company not in- 
Commissioners cluded in the transfer. This case is not distinguishable from that of 
for Stamps. j^ ^.^ Taylor's Transfer and John Foster d Sons v. Commissioners of 
Inland Revenue^ and the decision of the Commissioners should be 
upheld. He cited In re New Zealand Trust and Loan Co. (1898 1 Ch. 
403), FumesH Railway v. Commissioners of Inland Revenue (38 L.J. 
(Ex.) 178), Chesterfield Brewery Co, v. Commissioners of Inland Revenue 
(1899 2 Q.B. 7), Commissioners of Inland Revenue v. Angus (23 
Q.B.D. 579). 

Gbiffith C.J. : For my part I am quite unable to distinguish this 
case from Taylor's Case (8 Q.L.J. 24) or from the case of John Foster 
and Sons Limited v. Commissioners of Inland Revenue (1894 1 Q.B. 
516), which was relied upon by this Court in that case as an 
authority. The conveyances in question are two transfers of mining 
tenements on the Croydon goldfield. They are transfers from what is 
called the old company to what is called the new company, and they 
were made upon the occasion of the winding-up of the old company 
under an agreement, made in pursuance of s. 161 of the Companies 
Act, by which the new company, instead of paying for the property 
transferred to it in cash, gave as compensation, to use the words of s. 
151, " shares in the new company to be distributed by the liquidator 
amongst the shareholders of the old company." Such a transaction is 
spoken of by s. 151 as a transfer on sale, and the new company is 
called the purchasing company. It cannot be disputed, I think, that 
the two companies — the old company and the new company — are 
different and distinct entities. They may or may not consist of the 
same persons. Probably they do not. They certainly need not. The 
members of the old company were not bound to become members of 
the new. The new company, having larger capital than the old 
company, may take in new persons as members. But all that, I 
think, is immaterial. The new company is a different entity from the 
old one. That being so, is this transfer a conveyance on a sale '? There 
is no doubt that it is a conveyance. Section 49 of The Stamp Act, 1894, 
declares that the term conveyance on sale shall include every instrument 
whereby any property upon the sale thereof is transferred to the purchaser. 
I will read the words of Lord Justice Lindley in the case of John Foster 
and Sons Limited {supra), speaking of a transaction which was a con- 
veyance by the members of a partnership property. He says, at page 
258 : " What is the consideration ? The consideration for the transfer 
of this property is, I agree, not money, but it is stocks and securities, 
which for this purpose are to be regarded as equivalent to money by 
reason of s. 71 of the Act to which I have already alluded. Then 
what have we got ? To sum up shortly, it is a conveyance of property 
from one person to another for money, or what is, according to the 
provisions of the Statute, equivalent to money. What is that except 
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a conveyance on sale ? What else can you call it ? It is certainly not Cbotooh Consols 

IjIMTTED t) 

a gift ; it is not an exchange ; it is not a partition ; it is not a mort- Commissioners 
gage. I do not know what it is, unless it is a conveyance on sale. I ^^^ Stam ps. 
do not know what is necessary to constitute a sale, except a transfer Griffith C.J. 
of property from one person to another for money or, for the purposes 
of the Stamp Act, for stock or marketable securities.'* From that it 
seems quite clear that these transfers were conveyances or transfers of 
property on sale. It ^as pointed out by the Court in Taylor's Case (8 
Q.L.J. 24) that the consideration need not be purely pecuniary ; and s. 50 
of The Stamp Act distinguishes one or two instances in which the consi- 
deration is not pecuniary, for it provides for the case where '^ the consi- 
deration or part of the consideration condists of stock or a marketable 
security." In Taylor's Case the Court did not formally decide whether 
the word stock in that section includes shares, but as the matter is 
again formally raised in the present case, I think it is just as well to 
express an opinion upon it, although I think we might content our- 
selves with saying that this case is not distinguished from the other. 
What is the meaning of the word " stock ** ? In the first place, the 
words of this section are a transcript of s. 55 of the English Stamp 
Duties Act of 1891. It is true that that Act contained a definition of 
the term stock, which clearly includes shares. This Act has not copied 
that definition ; but what is the inference to be drawn ? I think the 
proper inference to be drawn is that the Legislature, in adopting the 
language of the English Legislature, intended to use the term in the 
same sense, and there is no doubt what it means under the English 
Act. Perhaps that would not apply if the word were used in an 
English Act in a non-natural or forced sense ; but it cannot be con- 
tended that the word stock is used in a non-natural or forced sense if 
it is used in application to shares. That, I think, is to be found from 
reference to other statutes and from reference to this statute itself. 
So far as regards other statutes, reference has been made to the Trustee 
Act, in which the term stock has been held to include shares, although 
the definition, which it is not necessary to read, was such as to require, 
perhaps, some argument before it could be held to include individual 
shares in a company. The observations of Lord Cairns in the case of 
Morriee v. Aylmer (L.R. 10 Ch. 148, at page 154), referring to the 
statute providing for the conversion of paid-up shares into stock are 
these : " It is to be observed that the term stock or capital stock, which 
is there used obviously, is derived from the consideration that these 
were what were called joint stock companies, and that stock was the 
short name for joint stock ; and joint stock, in my opinion, is only 
another name for shares, because the owner of part of the capital 
of a company is an owner of a part or a share of the joint stock." 
In the same case, in the House of Lords (L.B. 7 H.L. 717), all the 
learned Lords refer to the fact that the term stock is used in several 
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statutes as meaning the same thing as shares (pp. 726, 729, 780). 
Lord O'Hagan says (at page 729) : ** When we find the same inter- 
pretation clause in various Acts declaring shares and stock to mean the 
same thing, we seem to have even the highest legislative authority for 
the construction which the appellant .... has asked us to condemn.*' 
It appears to have been well understood at that time (1875) in England 
that the terms *^ shares" and ^^ stock** are used in Parliament as 
synonymous terms. I have already referred to the fact that the 
Trustees Act uses the term << stock** in a sense which includes shares, 
and in this Stamp Act there are two other parts which may be referred 
to as assisting to the same construction. I will refer first to the 
schedule under the head of " conveyance or transfer." The words are 
'' conveyance or transfer on sale of share or shares in the stock or fund 
of any company or corporation." Stock under that schedule means 
the joint fund of a corporation — the stock or funds of a joint stock 
company in the sense in which Lord Cairns uses it. Look, now, at the 
definition of the term '' marketable security.** We find that it means a 
security of such a description that it is capable of being sold in any 
stock market in the colony of Queensland. We have to deal with this 
question from the Queensland and not from the English point of view. 
What, then, is the meaning of stock market in Queensland ? I 
venture to say that the term " stock '* in the technical sense in which 
we are asked to read it by counsel for the appellant is practically 
unknown in Queensland. I do not think there is one instance in ten 
thousand of sales in what are called stock exchanges in the different 
colonies where what is technically called stock, as distinguished from 
shares, is sold. What is sold there is shares in companies — principally 
in mining companies such as this one. Stock markets and share 
markets are synonymous terms. For these reasons I am of opinion 
now, apart from any expression of opinion in Taylor's Casey that the 
term stock in this case includes shares in companies, and I am prepared 
to say further that I am satisfied that it also includes the term market- 
able securities, and that for this reason — the term " security ** is a 
term used in other statutes. It is used in the Larceny Act, which has 
been in force since 1865. The term "valuable security,** as used in 
the Act, expressly includes a " security,** evidencing the title of any 
person to a share in the fund of a joint stock company. That certainly 
includes shares. I think share certificates are marketable securities. 
They are certainly such things as are sold on the stock markets in 
Queensland. 

What, then, is the consideration in this case ? It is a transfer on 
sale, certainly within the definition given by Lord Justice Lindley in 
the case of John Foster and Sons^ and the consideration is — what o 
Shares in a joint stock company, which are to be allotted as the 
liquidator of the old company may direct, to those shareholders who 
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may desire to take them. I think this case falls directly within s. 60 Cbotoon Consols 
of the Stamp Act. It was a conveyance on sale, and the consideration Gommissionsbs 
consisted entirely of stock and marketable securities, and, therefore, fob Stamps. 
chargeable with stamp duty. The stamp duty chargeable, according to Griffith C.J. 
that Act, is to be computed upon the value of the stock or securities, 
and the value of the shares in this case is agreed to. It appears, how- 
ever, that these particular transfers did not comprise the whole of the 
property sold. The stamp duty is payable upon the instrument and 
not upon the consideration ; and as the consideration covered more 
than the property transferred by these instruments, it is necessary to 
apportion the consideration. It appears that included in the total con- 
sideration, worth £75,000 upon the agreed fact or facts stated, 
was £7000 worth of property not comprised in the transfers. I think 
that the question submitted to us should be answered by saying that 
the transfers are chargeable with ad valorem stamp duty upon the value 
of the consideration. It appears, however, that the Stamp Commis- 
sioners have, as a matter of ^t, assessed the instruments upon the 
value of the whole of the property transferred to the new company. 
To that extent the assessment is admittedly erroneous ; but it appears 
that before the case was argued the Commissioners offered to refund 
the excessive amount. The only way suggested for ascertaining the value 
of the consideration for the property included in the transfer, is in pro- 
portion to its value as compared with the rest of the property. 

CooFEB J. : I am of the same opinion. There is no doubt about the 
facts, and the consideration appears to be the allotment of shares to 
shareholders for shares. If the consideration was the shares, then I 
am clearly of opinion that the consideration was stock in the sense of 
s. 50. If the consideration was the scrip which represented the shares, 
then I am of opinion that the consideration was a marketable security. 
The consideration is either stock or marketable security, and, there- 
fore, it is governed by s. 50, and stamp duty is payable as the Commis- 
sioners have decided. 

Eeal J. : I am of the same opinion. I think the case, as pointed Beal J. 
out by the learned Chief Justice, is completely governed by Taylor's Case 
and the case upon which that case may be said to have been based — that 
of John Foster and Sons. In this case there are two questions to be 
answered. Was it for a consideration ? As pointed out in Taylor's 
Case, I do not think it makes any differenc«? for the purposes of 
assessment whether these shares are marketable securities or not. 
Section 60 of 2'he Stamp Act^ 1894, which seems to provide the method of 
ascertaining the value, reads : ** Where the consideration, or any part of 
the consideration, for a conveyance on sale consists of any stock or market- 
able security, the conveyance is to be charged with ad valorem duty in 
respect of the value of the stock or security." I entirely agree with my 
brother judges that the consideration here is stock, and that it is market- 
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Cbotsoh Cioiiaou able secnrity ; bat assomingthst it was not stock or marketable seeority, 
ComoBsioMSBs it is still valuable consideration, and the amount of the value will have 
yoB Stam ps. ^ |j^ ascertained. There are other sections which provide that it has 
Beal J. to be ascertained by inquiry, and it seems to me that t&is case is com- 

pletely governed by the two that have been referred to. I think that it is 
quite unnecessary to go further, as, in my opinion, there are no circum- 
stances to distinguish the present case from those cases, and that there- 
fore the parties are liable. I think, as is well pointed out by the Chief 
Justice in Taylor* s Case that even if you can hold that this considera- 
tion could not properly be described as stock, or as marketable security, 
it would not, by reason of that fact, exempt the transfer from duty. It 
would only deprive the Commissioners of that method of estimating the 
value of the consideration. 

Griffith C.J. : The formal order will be that ad valorem stamp 
duty is payable on the transfers in respect of the shares of the value 
given by the new company, except so much as is attributable to the 
property not comprised in the transfers — ^that is, the £7000 worth — the 
excess to be refunded and the deposit to be repaid. 

Solicitors for appellants : Chambers,- Bruce dt McNab. 

Solicitor for respondent : C. Powers, Grown Solicitor. 
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In re TYSON, Ex parte QUEENSLAND TRUSTEES, LTD. 

Succession Duty — ^^Mohilia sequuntur personam** — Mortgage over real 
and personal estate in New South Wales — Liability of personalty 
beyond Queensland to duty — Deductions — Probate Duty — Valuation 
fee — Costs of getting in estate — Domicil, 
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The maxim " MoWia sequuntur personam'^ applies to the oonstruction of the Queens- 
land Acts imposing a duty upon the succession to personal property of deceased 
persons, and, therefore, succession duty is payable in Queensland upon the 
personal property of a deceased person whose domicil was in that colony, 
irrespective of the local situation of such property. 

The amount upon which succession duty is payable is the net amount which comes 
to the hands of the successor, who is entitled to deduct all expenses necessarily 
incurred to put him in possession of the succession. Where an intestate whose 
domicil is in Queensland dies leaving personal estate in several colonies, his 
administrators are entitled to deduct from the total value of the estate the 
amounts paid for probate duty in respect of ancillary grants of such property, 
OAC' 9 ^^^ ^^^ ^^^ costs of the administration of the estate in the other colonies. The 
/•^^^ administrators are also entitled, for the purposes of succession duty, to deduct 
the necessary cost of the realisation of the estate and of expenses necessarily 
//> r4 /; r incurred by them in bringing the estate into a fit condition to be distributed. 
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An intestate whose domicil was alleged to be in Queensland was the mortgagee In re Tyson, 
under a mortgage under the Real Property Acts of New South Wales, and a Ex parte 
cattle mortgage registered in New South Wales, of land and cattle in that Tr^^bjMLto 
colony. [ 

Held, that the interest of the intestate under the mortgage and cattle mortgage was, ^ 

following the decision of the Privy Council in Harding'e Case (1898 A.O. 769, /y-Z.S^S/^^^^ /OC 
9 Q.L. J. 137), an asset of the colony of his domicil. 

Where it was undecided whether the domicil of a testator was or was not in Queens- 
land, and the question of succession duty payable by his estate was thereby 
affected, 

Held, that the proper remedy was by information or action by the Attorney-General 
for a declaration of right upon ascertained facts. 

Appeal by way of petition by the Queensland Trustees, the adminis- 
trators of the estate of James Tyson, intestate, from the decision of the 
Commissioners for Stamps as to the amount of succession duty payable 
in respect of the estate of the intestate. 

James Tyson, the intestate, died in Queensland possessed of real and 
personal estate in the colonies of Queensland, New South Wales, and 
Victoria. Letters of administration of the real and personal estate of 
the intestate were granted in Queensland to the appellants as the 
nominees of his next-of kin. In -the course of their administration of 
the estate the appellants paid the sum of £1050 for transmission fees 
under The Heal Property Act of 1861 in respect of the real estate, and a 
further sum of £875 7s. for valuation fees for valuations made for 
production to the Stamp Commisioners upon the assessment of the 
succession duties. In the succession accounts presented by the appel- 
lants no property beyond the colony of Queensland was included, and 
the sums of £1050 and £875 7s. abovementioned were deducted from 
the gross value of the estate. The Commissioners for Stamps claimed 
that succession duty was payable on the whole of the personal estate 
in the colonies, alleging that the intestate, who was born in New 
South Wales but had resided in Queensland, was domiciled in Queensland, 
and that the deductions claimed should not be allowed. Of the per- 
sonal property upon which duty was thus claimed the sum of £57,000 
was due to the intestate on a mortgage deed over land and stock in 
New South Wales, which deed had never been in Queensland. From 
this decision the administrators now appealed, and, by the consent of 
the Court, they were allowed to further claim a right to deduct the 
costs of the administration of the personalty of the deceased in the 
colonies other than Queensland, including the probate or administration 
duty paid in such colonies. 

Ldlley {Shand and Stumm with him) for the appellants: The 
petitioners deny that Tyson's domicil was in Queensland. There is no \ 
evidence that he ever abandoned the domicil of his birthplace — New 
South Wales. But even if his domicil were here, the powers of the 
Queensland Legislature are not sufficient to enable them to afiEect 
assets without this colony, and, therefore, succession duty is only pay- 
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able on the assets within the colony. The deductions claimed are 
clearly allowable. They are the expenses of the administration, and 
must be paid. As regards the costs of the administration in New 
South Wales and Victoria, and the probate or administration duty 
paid in respect of the assets of those colonies, the New South Wales and 
Victorian statutes make the probate or administration duty a debt due 
from the intestate to the Crown, and in Victoria the duty is payable in 
priority to all debts. The fees for transmisssion are analogous to the 
probate duties, and the payment of the valuation fees was an expense 
necessarily incident to the Queensland administration. The deductions 
were therefore properly made. 

Rutledge (with him Feez and Bell) : The power of the Queensland 
Legislature with regard to bona mobilia of an intestate whose domicil 
is, as is this case, in Queensland is unlimited. Since the decision of 
the Privy Council in Harding* 8 Case (1898 A.C. 769), it is settled law 
that the maxim ** Mobilia sequuntur personam*' applies to Acts imposing 
succession duties on the succession to the estates of deceased persons. 
That decision also governs the question raised as to the mortgage for 
£67,000 over property in New South Wales. The deductions claimed 
as being part of the expenses of administration should not be allowed, 
as duty is payable on the gross value of the estate. He cited also 
Attorney -General v. Napier (21 L.J. (Ex.) 173). 



Griffith C.J. Griffith C.J. : It has been agreed between the parties that the 

questions of law arising on this petition shall be determined first. 
Although the form of proceedings does not allow of a formal demurrer 
by the Stamp Commissioners to the petition, or of the petitioners to 
the answer of the Stamp Commissioners, it may be taken, and I under- 
stand it is desired by the parties that it should be taken, that the case is 
to be treated as if, first, there were a distinct claim made by the Crown 
for succession duty in respect of the personal property of the intestate 
Tyson situated beyond the colony of Queensland on the ground that he 
was domiciled in Queensland, and that claim was demurred to by 
petitioners. Secondly, a claim by the petitioners that, even if the 
Crown is entitled to succession duty on the personal estate not situated 
in Queensland, the petitioners are entitled to deduct from the gross 
value of that property any amount that may have been paid by way of 
probate duties in other countries. Thirdly, that the petitioners 
claim that, even if that rule is applied, the mortgage money due to the 
intestate on a mortgage of real and personal property in New South 
Wales must be deducted; and, fourth, that certain disbursements 
made by the local administrators in Queensland, the petitioners, for 
the purposes of the estate, ought to be deducted ; and that the Crown 
demurs to these three claims. 
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We propose to treat the case on the basis of Harding* s Case (9 Q.L.J. 
134, 1898 A.C. 769), which is the last one decided. ' In that case 
the Privy Council did not depart from the statement of the general law 
as laid down by this Court. After that case it is too late to argue 
in this Court that the doctrine of " mohilia sequuntur petsonam " is 
not ordinarily to be applied to the construction of Acts of Parliament 
imposing a duty upon the succession to the personal property of 
deceased persons. Therefore, it is assumed as a rule of construction 
known to the Legislature, and intended by them to govern such Acts, 
that when they impose a succession duty upon the personal property of 
deceased persons they mean, unless they say distinctly to the contrary, 
to refer only to deceased persons who die domiciled in that country, and 
not to refer at all to the personal property of persons who die domiciled 
elsewhere. That was so decided in the case of the Attorney-General 
V. Napier (supra), in 1851, and it appears never to have been doubted 
since. So that it must be taken, we think, that if Tyson was domiciled 
in Queensland, the rule of construction compels us to hold that the 
Legislature, in imposing succession duty, required the persons entitled 
to succeed to his estate to pay that duty to the Treasury in Queensland. 
It was contended that such legislation was beyond the province of a 
colonial Legislature. The powers of the Legislature of this colony, at 
any rate, have only one fetter. That is to say, their legislation only 
extends within their boundaries ; but as international law treats the 
personal property of persons who die domiciled in Queensland as being 
in Queensland, it is no transgression of that rule to pass an Act pro- 
viding that duty shall be payable upon it. In another sense there is, 
of course, another fetter on the legislative powers of the colony, and that 
is that the colony may not make a law which is directly contrary to a law 
of the United Kingdom extending to Queensland. Beyond these two I 
do not know that there is any limit at all, and we have to enforce the laws 
as we find them. There are other kinds of legislature whose legislative 
authority is governed by entirely different principles. Such will 
be the case here in a short time if an Act which has been lately much 
talked about becomes law, and then very interesting questions wiU 
arise of an entirely new nature in Australia, but which give rise to a 
great part of the litigation in the United States of America. But we 
have not yet arrived at that. Our legislative power is unlimited, except 
by the territorial boundaries of the colony and by the fact that we 
must not interfere with the express laws of England. We are there- 
fore bound to hold that if Tyson was domiciled in Queensland succes- 
sion duty IS payable in respect of the whole of his personal estate, 
wherever situated. 

I pass to the other questions raised. It is to be remembered that 
succession duty is not payable upon the gross value of the estate de- 
volving upon death. It is a duty payable primarily by the individual 
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who succeeds to the whole or part of the deceased's personal property, 
and is calculated upon the value of his succession. He is the person 
who has to pay it, and he pays it only in respect of that to which he 
succeeds. Probate duty, on the other hand, is a duty of another 
kind. It is defined by Lord Herschell, in the case of Laidlay v. 
Tlie Lord Advocate (16 App. Cas. at p. 483), in these words: "Probate 
duty attaches to bona notabilia in the place where the goods are situate, 
wholly irrespective of the question of the domicil of the testator." 
That is to say, it is a duty imposed by the Legislature upon this in- 
strument of title, by means of which the person entitled to property 
gets it. It is a charge imposed upon the person who gets the 
property before he can get it, and the test, consequently, as to whether 
probate duty is payable is whether the particular property is obtained 
by means of the probate or not. If it is obtained by means of the probate, 
probate duty is payable ; if it is not obtained by means of the probate, 
probate duty is not payable upon it. We have to deal with this case as 
if the persons interested in the estate — the successors — were all here. 
They are to be treated as coming to Queensland in order to get a dis- 
tribution of the estate, which, under fiction of law, is already here, and 
which, before it can be distributed, must be got here in fact as well in 
theory ; and in order to do that they must have recourse to the courts 
of the countries where the property is really situated by obtaining grants 
of administration of the estate. But they cannot get these grants 
until they have paid the duty imposed upon the grants — ^that is, the 
probate duty. It appears that by the laws of New South Wales and 
Victoria it is further declared that the probate duty shall be deemed to 
be a debt due by the testator or intestate. The rule of construction 
which holds that the property is here can be held to apply no further 
than to hold that the property is here for the purposes of distribution 
as soon as it has been got here, and it cannot be held that there is 
more here to be distributed than in fact can be brought here to dis- 
tribute. If the laws of another country will not allow more than a 
certain proportion of the property to be brought here, this country 
must bow to necessity, just as if the property had been confiscated by 
a foreign power or an armed enemy, and for that reason the successors 
were not able to get possession of it. 

It is contended, on the other hand, that the succession duty 
is really payable on the whole value of the property. That, as 
was pointed out in the argument, would involve the assumption 
that the value of the succession and the value of the property 
were co-extensive. Now, a simple arithmetical illustration would 
dispose of that. The duty is primaiily payable by the successors, 
and the total amount of the duty payable in respect of the 
estate is the aggregate of the several sums payable by the successors 
collectively. There is no difference in principle between a testacy and 
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an intestacy. Take the case of a \f|ll in which the testator makes 
various bequests to A., B., (?., and sopn, and gives the residue of the 
estate to another. A. would have to )ay as succession duty one-tenth 
of his share, B. would have to pay on< tenth of his share, and C. one- 
tenth of his share, and so on, and the 'esiduary legatee would have to 
pay one-tenth of the residue. Now, ^ lat would be the residue ? The 
residue would have to be ascertained f< r that purpose, I take it, exactly 
in the same way as in an administrati n actidn. The estate has to be 
administered, and I feel compelled o come to the conclusion that 
whatever the executors would be entit 3d to retain out of the estate to 
cover the necessary disbursements that 1 ley make in order to get the estate 
into a fit condition for distribution, vould be a deduction from the 
residue, otherwise the residuary legate would pay succession duty on 
a great deal more than he got. And he case of intestacy is exactly 
the same in principle, except that it n: ly be said that it is all residue. 
You can only ascertain what is the res due of the estate by ascertain- 
ing what is the amount available for d stribution, and as it is clear that 
every necessary and proper disburse] xent must be deducted before 
division can be made, so it follows t at similar deductions must be 
made before you can tell what is the a nount of the value of the suc- 
cession. If that is the correct princi] e all the other questions answer 
themselves. The probate duty chai ^ed in New South Wales and 
Victoria is a payment, without which he executors could not get the 
estate to distribute, and consequently b cannot foim any part of the 
succession which will be obtained by be persons to whom they make 
the distribution. In the same way, t e amounts that are necessarily 
paid to enable them to realise the valu of the real estate cannot form 
part of the succession, because until fthese payments are made they 
cannot get the real estate into a condition to be distributed. It is the 
same, also, with the valuation fees ; tftey are all items of expenditure 
necessary for the purpose of the admitistration of the estate prepara- 
tory to distribution. I 

With respect to the other mattei- the debt due on the mortgage 
in New South Wales — that is qjite indistinguishable from the 
case of the mortgage in Harding's djase. This Court thought on the 
special construction of the terms of i the Real Property Act and The 
Succession Duties Act of 1895 that it sliould be consideredjto be property 
in Queensland, but the Privy Councilvwere of a different opinion. They 
held that it was not property in Queensland because it was property 
that followed the domicil of the testafbr. Of course, it is impossible 
to distinguish that from the present Ase, so that upon that point it 
appears that this asset is an asset of fie domicil of the intestate, what- 
ever that may be. These are all the questions of law that have been 
raised upon this case. As to the question of fact, that must be ascer- 
tained ; and it has been suggested — a^d we think that the most oon- 
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venient course to follow will be tl^t which appears to be the practice 
in England — that an information or action should be brought by the 
Attorney-General against the adqiinistrators praying for the ascertain- 
ment of the necessary facts and for a declaration of the rights of the 
Crown. ; 

Lilley : Your Honour did not .^say anything about the costs of the 
administration in New South Wiles and Victoria. 

Griffith C.J. : I said that.^ the amount of distributable revenue 
cannot be ascertained until all t^e charges which the executors have 
been necessarily called upon to pay in order to get possession of it have 
been deducted, and that covers f he whole of the ground. 

Cooper J. : I am of the samd opinion. 

Beal J. : I am of the same Qi)inion. 

Griffith C. J. : This will be the order : Dismiss the petition so far 
as it claims that succession ^uty is not payable in respect of the 
personal property of the intestate not locally situate in Queensland 
irrespective of his domicil, and' so far as it makes a similar claim with 
respect to the mortgage debt of £57,000. Declare the petitioners are 
entitled to the deductions of £1,050 and £375 7s. claimed. 

Solicitors for appellants : Macpherson, Macdonaid-Paterson S Co, 

Solicitor for respondents; (J, Powers, Crown Solicitor, 
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Ex parte RYAN. 

Barrister — Student-at-law — Attendatvce at Full Court — Exemption 
from attendance — Appeal from discretion of Board of Examiners as 
to exemption — Reg, Gen. as of 27th November, 1896, rr, 22, 59, 

The attendance of students-at-law at the sittings of the Full Court is an essential 
part of the course Of training prescribed for barristers by the Begulse Generales 
of 27th November, 1896, and the discretion of the Board of Examiners under 
8. 22 of those Rules to exempt students from such attendance should not be 
exercised where the non-attendance of the student is merely a matter of con- 
venience. Thus, an application for exemption, based upon the ground that the 
student was not resident in Brisbane, was held by the Full Court to have been 
rightly refused. ' 

Quare, whether any appeal lies from the discretion conferred on the Board of 
Examiners by Bule 22. 

Appeal from the decision of the Board of Examiners for Barristers 
under s. 22 of the EegulaB Generales of 27th November, 1896, refusing 
to exempt the appellant, Thomas Joseph Ryan, from attendance as a 
student-at-law at the sittings of the Full Court. 
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an intestacy. Take the case of a will in which the testator makes 
various bequests to A., B., C, and so on, and gives the residue of the 
estate to another. A. would have to pay as succession duty one-tenth 
of his share, B. would have to pay one-tenth of his share, and C. one- 
tenth of his share, and so on, and the residuary legatee would have to 
pay one-tenth of the residue. Now, what would be the residue ? The 
residue would have to be ascertained for that purpose, I take it, exactly 
in the same way as in an administration action. The estate has to be 
administered, and I feel compelled to come to the conclusion that 
whatever the executors would be entitled to retain out of the estate to 
cover the necessary disbursements that they make in order to get the 
estate into a fit condition for distribution, would be a deduction from 
the residue, otherwise the residuary legatee would pay succession duty 
on a great deal more than he got. And the case of intestacy is exactly 
the same in principle, except that it may be said that it is all residue. 
You can only ascertain what is the residue of the estate by ascertain- 
ing what is the amount available for distribution, and it is clear that 
every necessary and proper disbursement must be deducted before 
division can be made, so it follows that similar deductions must be 
made before you can tell what is the amount of the value of the suc- 
cession. If that is the correct principle all the other questions answer 
themselves. The probate duty charged in New South Wales and 
Victoria is a payment, without which the executors could not get the 
estate to distribute, and consequently it cannot form any part of the 
succession which will be obtained by the persons to whom they make 
the distribution. In the same way, the amounts that are necessarily 
paid to enable them to realise the value of the real estate cannot form 
part of the succession, because until these payments are made they 
cannot get the real estate into a condition to be distributed. It is the 
same, also, with the valuation fees ; they are all items of expenditure 
necessary for the purpose of the administration of the estate prepara- 
tory to distribution. 

With respect to the other matter — the debt due on the mortgage 
in New South Wales — that is quite indistinguishable from the 
case of the mortgage in Harding's Case. The Court thought on the 
special construction of the terms of the Real Property Act and The 
Succession Duties Act o/i 595 that it should be considered to be property 
in Queensland, but the Privy Council were of a different opinion. They 
held that it was not property in Queensland because it was property 
that followed the domicil of the testator. Of course, it is impossible 
to distinguish that from the present case, so that upon that point it 
appears that this asset is an asset of the domicil of the intestate, what- 
ever that may be. These are all the questions of law that have been 
raised upon this case. As to the question of fact, that must be ascer- 
tained ; and it has been suggested — and we think that the most con- 
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venient course to follow will be that which appears to be the practice 
in England — that an information or action should be brought by the 
Attorney- General against the administrators praying for the ascertain- 
ment of the necessary facts and for a declaration of the rights of the 
Crown. 

Lilley : Your Honour did not say anything about the costs of the 
administration in New South Wales and Victoria. 

Griffith C.J. : I said that the amount of distributable revenue 
cannot be ascertained until all the charges which the executors have 
been necessarily called upon to pay in order to get possession of it have 
been deducted, and that covers the whole of the ground. 

CooPEB J. : I am of the same opinion. 

Real J. : I am of the same opinion. There is only one difficulty in 
my mind. It seems to me that the objection taken at first to the claim 
by the Crown for duty on the personal property situated in New South 
Wales was that in fact and in law that was the testator's place of 
domicil. Assuming that he was domiciled here, I think the cases are 
very clear, and we must follow them ; and, therefore, that objection in 
its fullest extent would fail. The second objection is to the Crown's 
claim for duty with respect to so much of such property as had to be paid 
for probate duty in the colony where the property was, in fact, situated. 
That, shortly, is the actual objection. The Crown, in other words, 
claim that they are entitled to duty on all the persons will succeed to 
— on what the Crown in some other colony takes. As pointed out by 
the learned Chief Justice, that claim is based on the assumption that 
the duty is chargeable on the estate that a man receives and not upon 
the benefit that the successor derives ; and that is a fallacy. The 
next objection is that they are not entitled to charge duty in respect of 
sums paid or expended in obtaining administration. To a certain 
extent that is not disputed. The fourth objection is that duty is not to 
be paid on the value of that to which the succession takes place, but on 
such value less the sum which has to be paid to transmit the legal 
possession from the intestate to the successor. My difficulty in this is 
that it is admitted that the cost of perfecting transmission from the in- 
testate to his representative is less than would be the cost of an ordi- 
nary case of transfer from one man to another, where the purchaser 
in all cases has to pay such costs. It seems to me, from my experience of 
valuators, that they always estimate the value of the property as the 
sum which the purchaser will give. The estate to a purchaser when 
he gets a good title will have cost him the purchase-money plus the 
costs of the transfer, and if he has not paid too much, the value of the 
property in his hands will be money that he has paid, plus the costs of 
the transfer. The difficulty, therefore, with regard to that seems to 
me to be that the valuator would have taken that into consideration. 
Tberefore, there are two ways of looking at it ; Ig thQ valuation that 
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whioh the person succeeding has to pay to succeed, plus what it is 
worth in his hands, or that which he can obtain for it in the market ? 
I myself would have been prima facie inclined to think that it is that 
which it is worth in his hands, and therefore the real estate is worth 
in his hands and would be valued at the price he would get, plus the costs 
of transferring the legal estate to someone else, because that is what 
it would be worth to the purchaser. Tt, however, is a reasonable conten- 
tion, and fairly open to the construction that the meaning of it is that it 
is worth that which he could get for it, and that the purchaser, the 
person who buys it from him, will have to expend some sum of money 
before he can obtain a perfect title. I was looking at it on that basis, 
and this statute being one that imposes a burden, if it is fairly open to 
two constructions, the one which imposes the least burden is the one 
which should be adopted ; but the fact that my brother judges seem to 
have taken the view that it should be taken at the value — that is, the 
sum which the administrator can sell it for — is quite sufficient to 
make me come to the conclusion that it is fair and reasonable. There- 
fore, I agree absolutely with the whole of the judgment. 

Griffith C.J. : This will be the order : Dismiss the petition so far 
as it claims that succession duty is not payable in respect of the 
personal property of the intestate not locally situate in Queensland 
irrespective of his domicil, and so far as it makes a similar claim with 
respect to the mortgage debt of £67,000. Declare the petitioners are 
entitled to the deductions of £1,050 and £375 7s. claimed. 

Solicitors for appellants : Macphersoriy Macdonald-Paterson d Co, 
Solicitor for respondents : C. Powers, Crown Solicitor, 
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Ex parte RYAN. 

Barrister — Student-at-law — Attendance at Bull Court — Exemptioti from 
attendance — Appeal from discretion of Board of Examiners as to 
exemption — Reg, Gen, as of 27th November , 1896 j ir, 22, 59, 

The attendance of students-atlaw at the sittings of the Full Court is an essential 

part of the course of training prescribed for barristers by the RegulBB Generales /Ckr^ ^^CS^ ^^ 
of 27th November, 1896, and the discretion of the Board of Examiners under' /^ ' t ^ ^ \ 
s. 22 of those Rules to exempt students from such attendance should not be 
exercised where the non-attendance of the student is merely a matter of con- 
venience. Thus, an application for exemption, based upon the ground that 
the student was not resident in Brisbane, was held by the Full Court to have 
been rightly refused. 

Quare, whether any appeal lies from the discretion conferred on the Board of 
£^xamiAers by Rule 2^. 



42 THE QUEENSLAND LAW JOURNAL. 1900. 

ExparuBiYAs, AppEAL from the decision of the Board of Examiners for Barristers 
under s. 22 of the Regulae Generales of 27th November, 1896, refusing 
to exempt the appellant, Thomas Joseph Ryan, from attendance as a 
student-at-law at the sittings of the Full Court. 

The appellant was classical master at the Maryborough Grammar 
School, and it appeared that his attendance at the Full Court, as 
required by Rule 22 of the abovenamed Regulae Generales would neces- 
sitate his absence from his duties of not less than three days at each 
sitting of the Court. It also appeared that the appellant was the holder 
of a University degree. The Board of Examiners, to whom application 
for exemption was made in the first instance, declined to grant the 
exemption, and the student now appealed from that decision. 

SydeSf for the appellant : There is an exemption contemplated by 
the Rules, and this is a proper case for the exercise of the powers pro- 
vided in that behalf. Mr. Ryan is a gentleman of education, and is 
not likely to suffer from his failure to attend the Full Court. In point 
of fact, the attendance at the Full Court is not an important part 
of the education of a barrister, and is not productive of any large 
benefit to students-at-law. This application is made under s. 22 as an 
appeal, and also as an original application to this Court under r. 5a. 

LUley, for the Board of Examiners, in support of the decision of 
the Board. 
Griffith C.J. Griffith C.J. : Rule 22 says : ** Every student-at-law shall attend 

every sitting of the Full Court held between the date of the Board's 
certificate that he has passed the intermediate examination and the 
passing of the final examination, but the Board may exempt any 
student-at-law wholly or partially from such attendance.*' And then 
Rule 59 provides : ** The Court, if under special circumstances it thinks 
fit so to do, may exempt any person from compliance with any of these 
Rules, either wholly or partially, or subject to such conditions as the 
Court thinks proper." Rule 22 has for its object the ensuring, as far 
as possible — no doubt under circumstances of difficulty — some adequate 
training for students before they are admitted to practice at the bar. 
It is a rule made in the interests of the public to secure a standard of 
fitness. It is designed to secure that every barrister shall have some- 
thing more than mere book knowledge — some acquaintance with the 
manner in which Court proceedings are conducted. That being the 
object of the rule, the attendance should be considered, I think, as an 
essential part of the course of training ; but it is obvious that there 
might be occasions when a student could not comply with the rule. 
He might be ill, or called away by duty. Permission is therefore given 
to the Board to excuse him in such cases. But in this case the dis- 
cretion was asked to be exercised on the ground that it is inconvenient 
for persons who do not live in Brisbane to comply with the rule. The 
Boardy when they dispense with the rule, must take into consideratioQ 
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the particular circumstances of the case, and I doubt very much 
whether there is an appeal from their discretion. But the candidate 
may apply direct to the Court, as has been done in this case. I don't 
see any ground in this case, except that the student does not live in 
Brisbane. Under these circumstances, if we excuse him we might as 
well alter the rule so as to apply only to students who live in Brisbane. 
That is to say, that if the students live in Brisbane they are to receive 
some Court training, but otherwise need not do so. Such a rule would 
be ridiculous. There being no other ground for exemption in this 
case, the student should not be exempted. It is a disadvantage to a 
man who does not live in Brisbane that he cannot do things which can 
only be done here. But the same disadvantages exist in any matter 
where particular conditions are required to be observed. For instance, 
if a man cannot live in Queensland he cannot enjoy the advantages of 
a citizen of Queensland. These are disadvantages that are incidental 
to all conditions of life. I cannot see any reason for granting the 
application. 

CooPEB J. : I concur. 

RzAii J. : I concur. 

Griffith C.J. : The application is refused. 
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ROGERS V. ELMSLIE LIMITED (No. 2). 

Privy Council appeals — Leave to appeal to Privy Council — Security 
to be given by respondent before enforcing judgment appealed from 
— Order in Council of 30th June, 1860. 

The defendants in an action for the recovery of possession of a valuable mining 
property were successful on an appeal from the decision of the Warden to the 
District Court, and on a further appeal from that Court to the Full Court, 
obtaining in each instance an order for their costs of the appeal. The 
plaintiff obtained leave to appeal to the Privy Council. 
Held, that the security to be given by the defendants before enforcing their judg- 
ments for their costs should be limited to the amount of those costs, and that 
they were not liable to give security for the value of the subject matter of the 
action. 
Reference by the Registrar for directions as to the amount of 
security to be given by the respondents for the carrying out of the 
order of Her Majesty in Council on an appeal by the plaintiff in an 
action by James Rogers against Elmslie Limited for the recovery of 
two mining leaseholds. 
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BooBBs 17. In this action the plaintifi sought to recover from the defendants 

Elmsue Limited , 

(No. 2). possession of two gold-mining leaseholds on the Croydon goldfield. On 

an appeal to the District Court from the decision of the Warden, and 
also on appeal from that Court, the defendants were successful, and 
obtained on both appeals an order for their costs. The plaintiff 
obtained leave to appeal to the Privy Council, and, doubts having 
arisen as to the security to be given on that appeal by the defendants, 
the present reference was made. 

Power y for the appellant : Security should be given for the costs of 
the appeal to the District Court and the Full Court, and also for the 
value of the subject matter of the action. Unless that is done, the 
respondents will not be in a position to obey the order of the Privy 
Council. 

Feez {Shand with him), for the respondents : The costs should be 
limited to the amount of the taxed costs under the judgments of the 
District Court and Full Court. 
Griffith C. J. Griffith C.J. : The Order-in-Council under which appeals are 

allowed to Her Majesty is framed, as far as possible, so that justice 
shall be done to the parties, whether the decision appealed from is 
upheld or reversed. The appellant, therefore, is required before he is 
allowed to prosecute his appeal to give security in a reasonable sum to 
pay the costs of the respondent, whom he may put to useless expense 
in the event of the judgment being affirmed. On the other hand, the 
judgment may be reversed, and if, in the meantime, while the appeal 
is pending, the person who gets judgment in his favour were allowed 
to carry it out, he might do irrevocable injury to the other party. If, 
therefore, the judgment appealed from is allowed to be carried out, the 
party who has obtained the judgment is required to give security to 
restore the other party to the same position that he would have been 
in if the judgment had not been carried out. That is substantially 
equivalent, in its effect, to a stay of proceedings on the judgment. That 
is expressed in the Order-in Council in this way: When leave to 
appeal is given, if the appeal is by a person who is ordered to pay a 
sum of money or perform any duty, the Court may either suspend the 
judgment — that is, stay proceedings on the judgment — or it may allow 
the judgment to be carried into execution ; and in that event the Court 
is required to direct the person in whose favour the judgment is given 
to enter into proper security " for the due performance of such judg- 
ment or order as Her Majesty shall think fit to make " on the appeal 
— that is to say, such security as will ensure that the respondent shall 
be put in the same position as if the proceedings had been stayed. 
If there is a stay, there is an end of the matter for the time. If there 
is no stay, the respondent is to give security that if the appeal is allowed, 
the appellant shall be in the same position as if the judgment had not 
been executed. I take it that that is tiie meaning of the Order-in* 
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Council, and I think that has been the way in which it has always 
been construed since it was passed. What would be the position of 
the appellants if the judgment were not stayed ? It would be simply 
that they would not have to pay the costs which they have been ordered 
to pay. If the respondents are allowed to go on to execution, what will 
be their position if the judgment is reversed? This : They will have 
paid the costs, and they will be entitled to get them back again. It 
seems to me that the only security we are justified in ordering the 
respondents to give — whether we have power to order more it is not 
necessary to decide— the only security that ought to be required by 
this Court is security to repay the amount of the taxed costs that the 
appellant may receive under the judgment. 

CooPEB J. concurred. 

BEAii J. : I am of the same opinion. I think that is the clear 
meaning of the words used in the Order-in-Council. 

Griffith C.J. : The respondents' costs of the reference will abide 
the result of the appeal. 

Solicitor for appellant : E. W, Goertz, 

Solicitors for respondents : Chambers, Bruce d Mchah, 
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Ex parte RYAN (No. 2). 

Barrister — Admission — Qualification — Applicant holding degree of 
LL.B, of Melbourne University — Reciprocity between Queensland and 
Victoria. 

The Court will not dispense with the passing of the final examination required from 
students-at-law on the ground that the student has already passed all the law 
examinations required for admission as a barrister of the Supreme Court of 
Victoria. 

Motion on behalf of T. J. Ryan, student-at-law, to dispense with his 
obligation to pass the final examination for barristers: 

The appellant, who was stated to be domiciled in Queensland, 
possessed the degrees of B.A. and LL.B. of the University of 
Melbourne, and for the purposes of the latter degree had passed 
examinations in subjects identical with those prescribed for the final 
examination of barristers in Queensland. No further examinations in 
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law are required to be passed by candidates for admission to the bar 
in Victoria. 

Sydesy for the applicant : The applicant is in point of knowledge 
qualified to be admitted, and any further examination is unneces- 
sary. He is domiciled in Queensland, and is entitled to the considera- 
tion of the Court. Though the degree of LL.B. entitles him to be 
admitted as a barrister in Victoria, he has not availed himself of that 
right, and this is not a matter in which the question of reciprocity 
between the colonies arises. 

LiUey, for the Board of Examiners, offered no argument. 

The judgment of the Court was delivered by 

Griffith C.J. : We see no ground for granting the exemption. As 
has been pointed out in the argument, to grant such^an exemption 
would be, in effect, to give to Victorian barristers the right to admission 
in this colony without examination, a right which this Court has 
systematically refused to grant, unless upon terms of reciprocity. 

Solicitors for applicant : McGrath d O'Neill. 
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STEPHENS V. VEIVERS, Ex parte STEPHENS. 

Impounding Act of 1863 (27 Vic., No. 22), ss. 39, 40, 49— Illegally 
impounding — Excessive damages — Cattle received by person other than 
poundkeeper — Joint complaint — Justices Act 1886 (50 Vic,, No. 17), 
s. 43. 
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A complaint before justices under The Impounding Act of 1863 contained a charge 
of illegally impounding, and also a charge of claiming excessive damages for 
the trespass for which the impounding was assumed to be made. 
•- y-y /\ ^r\ ^/\ Held J that there was but one offence charged, and that, therefore, the complaint 

If It ^# ^ 7 , ^-o^ ^as not a contravention of s. 43 of the Justices Act, and was not bad for 

'^CA • ^» fv^A> « ^ On the hearing of the above complaint it appeared that the cattle were delivered by 

the defendant to the wife of the poundkeeper in his absence, but that on his 
return he took over the cattle, entered them in his book, and gave notice to 
the complainants, who subsequently paid the damages and released the cattle. 
The defendant claimed damages in respect of trespass on enclosed land. The 
justices dismissed the complaint on an objection that there was no 
impounding. 
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Held, that on the above facts, such an objection could not be taken by the defen- 
dant, who had taken advantage of the pound. 

Hddf also, that it was not necessary for the complainants to show that the pound 
had been duly established. 

It appeared on the complainants* evidence that the enclosure from which the cattle 
were taken included a portion of land of the complainants'. 

Held, that this was sufficient evidence of the damages being excessive, having 
regard to s. 49 of the Impounding Act. 

Appeal by way of special case stated by the justices of Nerang 
under s. 226 ot The Justices Act of 1886. 

This was an appeal by William Stephens and another, dairy farmers, 
from the decision of the Justices of Nerang on the hearing of a com- 
plaint by them against James Veivers for illegally impounding cattle 
and claiming excessive damages for the alleged trespass of the cattle 
impounded. It appeared on the evidence that the cattle had been 
impounded from enclosed land, but that the enclosing fence included 
some land of the complainants ; that the cattle had been received at 
the pound, in the absence of the poundkeeper, by his wife, but that 
the poundkeeper on his return took over the cattle, entered them in 
his book, and sent notice of the impounding to plaintiffs, by whom the 
cattle were in due course released. The justices dismissed the com- 
plaint, and the plaintiffs now appealed by way of special case from 
their decision. 

All the other facts appear in the judgment of the learned Chief 
Justice. 

Morse, for the appellants : The respondent£(, who were the defendants 
in the court below, obtained a verdict in that court on the ground that 
there was no impounding, the cattle not having been delivered into 
the personal custody of the poundkeeper. 

The Court called upon 

Lukin, for respondents : The respondents rely upon ss. 2, 5, and 
8 of the Impounding Act, which make no provision for the delegation 
by a poundkeeper of his duties. Further, it is contended that there 
was no proof before the justices of the existence of a legally constituted 
pound, and it also appeared on the evidence that the damages claimed 
were not excessive, as the lands, which were the locus in quo of the 
trespass, were enclosed lands. He cited Knight v. Halliwell (L.R. 9 
Q.B. 412). 

Morse, in reply : The land from which the cattle were impounded 
was enclosed by an external fence, but contained land the property of 
both the respondent and the appellants, and there was no proper 
internal dividing fence between the lands. The appellants rely on s. 49 
of the Impounding Act. 

Gbipfith C.J. : This is a case which came before the justices under 
s. 40 of the Impounding Act. The complainants complained that the 
defendant had unlawfully impounded their cattle, and had claimed 
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excessive damages. At the conclusion of the case for the complainants, 
the defendant's solicitor took the objections : That it had not been 
proved that the pound was legally established ; that the cattle were 
not delivered to the poundkeeper personally, but to some person acting 
as his agent ; and that there was no evidence that the damages claimed 
were excessive — the damages claimed being 2s. 6d. per head, which is 
the amount claimable when cattle are impounded from enclosed land. 
The justices only dealt with the second point, and accepted the argu- 
ment that, the cattle not having been delivered to the immediate 
personal charge of the poundkeeper, the impounding was invalid, and 
dismissed the case. It is quite clear that the objection is a bad one. 
The Impounding Act was passed for the purpose of allowing matters 
in dispute to be dealt with in a summary way, and certainly it does 
.not lie upon the person whose cattle have been impounded to prove that 
all legal formalities had been complied with by every person before the 
impounder took advantage of the pound in which he put the cattle. It 
was enough for the complainants that the cattle were taken and 
impounded. They were then at once entitled to raise the questions that 
the impounding was illegal and the damages were excessive. If the 
point could be taken at all on such a proceeding, the necessary evidence 
should be given by the defendant. Mr. Lukin contended, however, 
that the information must have been dismissed on the other objections. 
The first was that it had not been proved that the pound was legally 
established. What I have already said disposes of that argument. The 
defendant chose to treat it as a pound, and to take advantage of it as 
such. It is too late for him to raise the question whether it was a legal 
pound after he had taken the cattle to it. The other point was that 
the damages claimed — of 2s. 6d. per head — were clearly not excessive, 
as it appeared on the complainants' case that the cattle were actually 
taken from enclosed land. It appears by the evidence that the land 
was, in fact, enclosed land ; but it also appears in evidence that the 
enclosure included, besides defendant's land, a small portion of land 
belonging to the complainants, and that it was separated from another 
portion of complainants* land by what was described as ** a temporary 
sapling fence." On that evidence two questions might arise — one of 
law and one of fact. If the fence had been on the proper boundary a 
question of fact would have been raised whether the ** temporary 
sapling fence '* was a sufficient fence within the meaning of s. 49, 
which provides that " in every case in which more proprietors than one 
hold lands enclosed by one common outward fence, such lands shall 
.... be deemed as against all persons outside such general fence 
to be sufficiently fenced, but as against each other in cases where 
no sufficient fence stands between them to be unenclosed lands." 
But it appeared on the evidence that the dividing fence was not on the 
true boundary, so that the facts brought the case directly within s. 49. 
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The justices have not decided anything as to the facts, which may or 
may not be as stated by complainants' witnesses. But if they believe 
that evidence, the cattle were taken from land which, as between the 
parties, was to be deemed to be unenclosed land. So that the damages 
in that view of the facts were excessive. It is clear, therefore, that the 
case must go back for re-hearing. I should like to add, speaking for 
myself, as to another objection which was allowed by the justices — ^viz., 
that the complaint was bad for including two matters of complaint — 
that is, illegal impounding and excessive damages — and therefore contrary 
to the provisions of s. 43 of the Justices Act — that in my opinion there 
was only one matter of complaint. I think the taking of the cattle, 
putting them into the pound, and claiming damages are all substantially 
one and the same proceeding. It would be absurd to require two 
separate complaints to be made in such a case. The appeal must be 
allovfred, and the case remitted to the justices for re-hearing. 

Cooper J. : I am of the same opinion. I agree with the Chief 
Justice that the taking of the cattle and the impounding were one 
proceeding. 

Real J. : I agree. I am inclined to think that the taking of the 
cattle and the impounding were the one proceeding. I would certainly 
hold them so if I could. It seems idle that a man should have to take 
out two summonses on one matter. 

Solicitor for appellants : L. Stephens. 

Solicitors for respondent : O'Shea d O'Shea. 



Stephens v. 
Veiyebs, 
Ex parte 

Stephens. 

Griffith C.J. 



Cooper J 



BealJ. 



60 



THE QUEENSLAND LAW JOURNAL. 



IdOO. 



[Full Court.] 

1900. 

18th July. 

Griffith O.J. 
Cooper J. 
Real J, 



kaif f^ ^^ 



R. V. HILL. 

Larceny — Misappropriation of funds of unregistered association — Larceny 
by one of several joint owners. 

The servant of an unregistered association can be convicted of larceny of the funds 

of the association. 
R, V. Stainer (L.R. 1 C.C. 230), R. v. Tankard (1894, 1 Q.B. 648) followed. 
The fact that he is a member of the association is immaterial. 

Crown case reserved by Mr. Deputy-Judge Macnaughton on the 
trial of William Hill for embezzlement. 

The prisoner was charged at the District Court at Charters Towers 
with the embezzlement of the sum of £100, the property of William 
Walsh and others. It appeared upon the evidence that Walsh was 
the treasurer of the Charters Towers Miners* Accident Association, an 
unregistered body whose object was to provide pecuniary assistance 
to miners and their families in the event of accident or death. The 
prisoner had acted — although never formally elected by ballot, as required 
by the rules of the association — as secretary to the society for eight 
years at a fortnightly salary, and was interested as a joint owner with 
others in the funds of the association. The subject matter of the 
charge was a cheque for £100, which had been signed by the president 
of the association, by Walsh as treasurer, and by the defendant as 
secretary, and had then been misappropriated by him under circum- 
stances which, in the opinion of the learned judge, amounted to 
larceny as a servant, and not embezzlement. The jury found the prisoner 
guilty of larceny as a servant, and sentence was passed ; but the learned 
judge, at the request of the solicitor for the prisoner, stated a case for 
the decision of the Full Court, raising the following questions : — (1) 
Can an unregistered association prosecute a clerk for misappropriation 
of its funds ? (2) Was there any evidence that the prisoner was a 
clerk to the Charters Towers Miners* Accident Association ? 

Dickson, for the Crown, cited R, v. Stainer (L.R. 1 CO. 280), jR. v. 
Winfer (Diprose Friendly Societies* Cases p. 527), R. v. Taffs (4 Cox 
C.C. 169), R. v. Diprose (11 Cox 185), R. v. Houston (6 Q.L.J. 146). 

Griffith C.J. referred to R. v. Tankard (1894, 1 Q.B. 548). 

The prisoner (in person) offered no argument. 
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Griffith C.J. : The first point intended to be raised appears to be ^« ^* ^°^- 
whether a servant of an unregistered association or partnership can be Griffith C.J. 
guilty of stealing its funds. The point is disposed of by the cases 
cited — Regina v. Stainer and The Queen v. Tankard — in which it was 
held that the servant of such an association can be prosecuted even 
although the association is not registered. The other point intended 
to be raised seems to be whether the prisoner could be said to be a 
servant of " Walsh and others," he himself being one of the others. 
It appears that the association consisted of a number of persons, and 
was managed by a committee. The prisoner, who was the secretary, 
received a salary of J63 10s. per fortnight, and was elected annually 
for several years in succession. Therefore he was, in fact, a servant 
of the association, if he could be in law. The Larceny Act of 1872, 
which followed the English Act, was passed for the purpose of doing 
away with objections that used to be taken when persons who stole 
property were joint owners of it, on the grounds that a man could not 
steal from himself and could not be servant to himself. The Act 
provides that persons who steal or embezzle property of which they are 
joint beneficial owners shall be liable to be dealt with as if they were 
not beneficial members. It is therefore immaterial, both in the case 
of larceny and of embezzlement, that the offender is a joint owner. 
In the case of embezzlement he is, ex vi termini, one of the joint 
employers. The Act, however, expressly provides that he may be con- 
victed of embezzlement, so that that fact is in that case immaterial. It 
is, in our opinion, equally immaterial in the case of larceny. Whether 
in such a case he should be convicted of larceny as a servant or simple 
larceny only, it is not n(Bcessary to decide, as the prisoner was properly 
convicted of larceny, and has received a sentence that might be passed 
upon a conviction for simple larceny. 

The conviction will be affirmed. 

Crown Solicitor : C Powers. 
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In re THE QUEENSLAND MINES AGENCY LIMITED, Ex parte 
THE MINES EQUIPMENT AND FINANCE AGENCY CO. 
LIMITED. 



Griffith C.J. 



'^./.7r 



Company ^Transfer — Failure of directors to register transfer — Rectifi- 
cation of register — The Companies Act, 1863 (27 Vic., No, 5j, 
S.84. 
The articles of association of a company empowered their board of directors to 
refuse to register a transfer of fully-paid-up shares upon the ground, inter alia, 
r^^ /7hi fLo ^^ *^® undesirability of the transferee as a member of the company. On 4th 

/fO^ o/rnl^<^. ^1 June a transfer of a large number of fully-paid-up shares from a joint stock 

company which had been wound up was presented for registration, but was not 
dealt with at the directors' meeting held on that day, and at an adjournment 
of the meeting a quorum was not present. On July 3rd the board of directors 
resolved to obtain the opinion of their solicitors as to whether a joint stock 
company conld hold shares in the company. After some correspondence the 
transferees applied, on July 20th, for an order directing the rectification of the 
company's register by the registration of the transfer. It appeared that no 
other meeting of directors would be held before August, and that If the 
transfer was not registered in July, the applicants would be debarred from 
voting at the annual meeting, which, by the articles of association, was to be 
held in October. Three of the directors of the company made afl&davits 
suggesting misconduct on the part of the managing director of the applicants, 
who was also their co-director and the holder of a large number of shares in 
the company, but did not allege that they had refused to register the transfer 
on any of the grounds specified in the articles. The Court was of opinion, 
on the facts, that the delay was intentional for the purpose of depriving the 
applicants of their right to vote at the annual meeting. 
B.eld^ that a reasonable time having elapsed from the presentation of the transfer 
without any exercise by the directors of their power of refusal, the transferees 
were entitled to the voting rights of purchasers, and an order was made for the 
rectification of the register and the completion of the transfer within eight 
days. 
Application by The Mines Equipment and Finance Agency Co. 
Limited for the rectification of the register of The Queensland Mines 
Agency Limited. 

In this case the applicants sought to rectify the register of The 
Queensland Mines Agency Limited, by striking out the name of " Stor- 
mont & Co.," a limited company which had been wound up, with a view 
of substituting the names of the applicants as the holders of 18,876 fully 
paid-up shares and 2800 shares paid to 7s. 6d. per share in the 
company, of which shares the applicants held transfers from the 
liquidator of Stormont & Co. It appeared from the evidence 
that the transfer was lodged for registration with The Queensland 
Mines Agency Limited, in June, but that the question of the transfer was 



1900. THE QUEENSLAND LAW JOURNAL. 68 

not dealt with at the meeting of the company's directors held on In r« The 

. . Queensland 

the fourth of that month, and that an adjourned meeting in the Mines Agency 

same month lapsed for want of a quorum. On July 3rd the directors Ex'^^eTwi 

of the company resolved to take the opinion of their solicitors as to Mines 

whether the applicants, being a company, could hold the shares, and finance Agency 

at the date of the application (July 20th) the next meeting of Co. Limited. 

directors would be held in August. It was alleged by the applicants, 

but denied by the majority of the directors, that the reason for the 

delay was a desire on the part of the directors to prevent the applicants 

from voting in respect of these shares at the annual general meeting 

of the company, which object would be effected if the transfer was not 

registered until August. It appeared, further, that under the articles 

of association the only ground upon which the board of directors could 

refuse to register a transfer of fnlly paid shares was the undesirability 

of the transferees. The evidence is referred to in the judgment of the 

learned judge. 

Feezj for the applicant : The directors must show good grounds for 
their refusal to register. They cannot decline to deal with the matter, 
but must make a bo7ia Jide exercise of their discretion as to the accept- 
ance or refusal of the transfer. The effect of the delay of the dealing 
with the transfer until August would be to deprive the shares of 
their voting power, and this was the object of the board of directors. 
He cited In re Coalport China Co. (1895, 2 Ch. 404), In re Stranton 
Irm Co. (16 Eq. 669), Moffat v. Farquhar (7 Ch.D. 691), Penney's Case 
(L.R. 8Ch. 446). 

SJiand, for The Queensland Mines Agency Co. : The directors have 
acted bona Jide throughout, and are entitled to a reasonable time to 
consider the question of the advisability of the registration of the 
transfer. He cited In re Cawley (42 Ch.D. 209). 

Griffith C.J. : The right of disposition is, as a general rule, an Griffith C.J. 
incident of property. It applies to shares as well as to other property, 
and the right cannot be interfered with, except as laid down in 
the regulations of the company. The regulations of this com- 
pany authorise the board of directors to refuse, in their discretion, 
to allow the transfer of shares on several specified grounds. 
One is when the shares are subject to a lien ; that is not this 
case. Another is when the transferee is indebted to the company ; 
that is not this case. Another is, when the transferee is, in 
their opinion, an undesirable person to be a member of the com- 
pany ; that might be this case. Another is that the transferee 
declines to assume certain liabilities incurred by the company ; that is 
not this case. Another is that a transfer of shares at that particular 
time might be prejudicial to the company ; but that does not apply in 
this case. The last is that if the shares are not fully paid up the 
directors may refuse to register the transfer without assigning any 
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In re The reasons. I should feel great difficulty in saying, in the case of shares 
Queensland 
Mines Agency i^ot fully paid up, that the directors could he compelled to register the 

Limited, transfer. I think that the proper construction of the Articles is that 
Mines if the refusal is on any of the other grounds the directors are hound to 

FiNANCE^AoENCT 8^^^ ^^^^^ Tcasons. It is not, however, necessary to decide the point, 
Co. Limited. ^g upon the facts in this case there is only one ground that could 
Griffith C.J. possibly he given as a reason for refusing — that is, that the transferee 
is an undesirahle person to be a member of the company. The board 
has, however, not refused to transfer the shares. But I am of opinion 
that a reasonable time has elapsed from the date when the transfer 
was presented for registration, sufficient to enable the directors to 
exercise their power of refusal if they desired to do so in the interests 
of the company, and that at the expiration of such a time the trans- 
ferees are entitled to registration if no refusal has taken place. 
During that time the directors had power to register the transfer, or to 
refuse to do so on one of the grounds specified in the regulations. If 
they had so refused, the Court might have been asked to examine their 
conduct, and to enquire if they had exercised their discretion bona fide. 
In the present case they have done nothing, and I think they have 
adopted that course intentionally. The inference I draw from the evi- 
dence, and especially from their own affidavits, and the various sugges- 
tions or insinuations thrown out in them against the managing director 
of the applicants, who is also their co-director and a large shareholder 
in the company, is that their action, or want of action, is actuated by 
an intention to prevent the applicants from exercising the rights of 
members at the annual meeting in October. No evidence has been 
given that they have declined to register the transfer because they 
honestly believe that the transferee was an undesirable person. If 
they had honestly come to that conclusion, I should have 
been reluctant to review their action. From the evidence placed 
before me I think that they have not come to any such con- 
clusion, and that they are simply endeavouring to defeat the applicants 
for the present by doing nothing. Under the circumstances, I think 
the application should be granted. I will make an order that the register 
be rectified as to the fully paid-up shares, and the transfer completed 
within eight days. The application, so far as regards the shares not 
fully paid-up, will be adjourned. 

An order was made accordingly, with costs. 
Solicitors for applicant : Bouchard S Holland, 
Solicitors for the company : Thynne S Macartney. 
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BA8F0RD V. THE QUEENSLAND INVESTMENT AND LAND 
MORTGAGE CO. LIMITED. 

Bill* of Sale Act of 1891 (55 Vic., No. 23), s. 6 {2)—Faaure to truly [Pdli. Codbt.] 

1900 

state consideration for bill of sale — Bill of sale part only of dealing jith May 

between parties. 

^ Onffith C.J. 

The tenns of an agreement made between B., a licensed victualler, and a company, S!^%*^* 
the owners of an hotel, were that the company should give B. a lease of the 



Real J, 



hotel for five years at a fixed rental, and that B. should purchase the furniture /Cf^ Sf^ (St) S^ 

in the hotel at a price then named, and should pay £50 of the purchase-money '^ — • 

in cash, the balance being secured by a bill of sale of the goods sold and other VL CA^ f^^ 0^3 
goods intended to be brought by B. into the hotel. The bill of sale given in /^7 "l^T/'^v / / 
pursuance of this agreement did not include in the statement of consideration — ^ • / 



pursuance of this agreement did not include in the statement 
the giving by the company of the lease. 
Etli.^ that the consideration for the bill of sale was not truly stated. 

Appeal by the plaintiff from the decision of Mansfield D.C.J, in an 
action of detinue by Isabella Ann Basford, wife of John Basford, 
against the Queensland Investment and Land Mortgage Go. Limited. 

In this case the plaintiff sought to recover certain goods admitted to 
be in the possession of the defendants, and to which they claimed to be 
entitled under a bill of sale given to them by John Basford, the husband 
of the plaintiff, under the following circumstances : — Defendants were 
the owners of the Melbourne Hotel at Maryborough, and of the hotel 
furniture, and in November, 1899, they made a bargain with Basford 
whereby they agreed to give him a lease of the hotel for five years at 
30s. per week, and he agreed to purchase the hotel furniture for £558, 
of which £50 was to be paid in cash, and the balance by instalments, 
the payment of the balance being agreed to be secured by a bill of 
sale of the furniture and of other goods to be brought by the purchaser 
into the hotel. The bill of sale executed in pursuance of this agree- 
ment included goods which were the separate estate of plaintiff, Mrs. 
Basford, which goods she alleged were so included without her consent, 
and were the subject matter of the present action. The consideration 
appearing in the bill of sale did not include the giving by the defend- 
ants of the lease. The defendants having taken possession, under the 
bill of sale, of the goods claimed by plaintiff, the present action was 
brought in the District Court, and, on the hearing of the action, Mans- 
field D.C.J, gave judgment for the defendants. From that decision 
the plaintiff now appealed, on the ground, inter alia, that the bill of 
sale was void, inasmuch as the consideration for which it was ^iven 
was not truly set forth. 
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Lukin^ for appellant : The bill of sale was void, as the consideration 
is not stated. There was only one transaction, und part of the agree- 
ment and the consideration moving to Basford was that he should 
have a lease for five years. The giving* of the lease was the main 
inducement for giving the bill of sale, and the lease should have been 
registered with the bill of sale. (TJte Bills of Sale Act of 1891, s. 6 (2) ; 
Davies v. Jenkins, 1900, 1 Q.B. 188 ; In re Leslie d Co., 6 Q.L. J. 7). 

Feez, for the respondents : There were two transactions, and the 
true consideration is set forth in the bill of sale. 

Griffith C.J. : Upon the facts in this case, which are really not in 
dispute, it appears that the bill of sale was given not as an isolated 
transaction, but in the course of carrying out a bargain made between 
Basford and the defendants. That bargain was that the defendants 
should give him a lease of the hotel for five years at 80s. a week, and 
sell him the furniture then in the hotel at an agreed price, of which he 
was to pay £50 in cash, and the balance in instalments, and that he 
should give them a bill of sale over the specific property which is the 
subject of this action, as security for the due payment of the balance. 
That was the bargain. Now, the term used in Tke Bills of Sale Act is 
*' the conjsideration for the bill of sale.*' That term is not used in any 
technical or artificial sense. It does not mean pecuniary considera- 
tion only, so that the consideration would be merely the amount that the 
mortgagees could recover under the bill of sale in the event of default. 
It meajis what is given by the mortgagee for the contract, the con- 
sideration moving from the mortgagee to the mortgagor. I take it to 
be a principle not capable of serious dispute that when there is a con- 
tract between two parties containing several stipulations on either side, 
that each of the stipulations of each party is part of the consideration 
given to the other. Another way of regarding the question was 
suggested in the coarse of the argument. If it were a question of 
enforcing an agreement between two parties, and it were asked. What 
is the consideration, or is a particular thing part of the consideration ? 
you would say that the party seeking to enforce any stipulation in the 
contract is bound, before he can compel the other party to perform the 
contract, to do his part of the contract. If you apply that test it is 
quite clear that the mortgagees — in this case the defendants — could not 
have compelled the mortgagor to execute this bill of sale if they had 
not agreed to give him a lease for five years. It is quite clear, there- 
fore, that that was part of the consideration to give the bill of sale. If 
it was, the case is not arguable. The case is a very unusual one, 
as it very seldom happens that bills of sales are given except for 
pecuniary considerations. This is an arbitrary statute, and it must be 
administered according to its language. I should like to add, for 
myself, that I have less reluctance in coming to this conclusion, because, 
30 far as I can see, the mortgagees had no right to this propelrty at all 
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under the circumstances as they now appear, the contract by which Basfobd ». The 

wXTE BMBZiAND 

they were to be entitled to the bill of sale having been in effect Investment and 
rescinded. Land Mortgage 



CooFEB J. : I am of the same opinion. 

Eeal J. : I am of the same opinion. 

Appeal allowed. New trial directed for tJie assessment of damages. 
Judgment to be entered for plaintiff for tlie return of the goods, or the 
amount to he assessed. 

Solicitors for plaintiff: P. A. 0*Sullivan. 

Solicitor for defendants : J. N, Robinson. 



Co., Ltd. 
Griffith C.J. 



HAMWOOD V. COMMISSIONERS OF STAMPS. 

Stamp duty — Conveyance on sale — Instrument reciting previous transfer 
hut containing no words of assignment — Covenant not to can'y on 
husiness — The Stamp Act, 1894 (58 Vic, No. 8), s. 49. 



fFuLL Court.] 

1900. 
18th and 20th 

July. 

GriffUh C.J. 
Cooper J. 
Real J. 



/fP3 S^^& /^6 



i 



An instrument is not a conveyance on sale nnless it has the effect by its operative 
words of transferring some right of property from one person and vesting it in 
another. 

An instrument under seal made between the vendor of a saddlery business and his' 

purchaser recited at length the terms of an agreement previously entered into /^ayS/T^CXi /^U 
between the parties for the sale of the business as a going concern, but con- / ^ 

tained no operative words of assignment, its provisions, other than the recitals A7/^ S^^03 ^'?^ 
above mentioned, consisting of mutual covenants between the parties. Among ^ - . ' . / 

these covenants were covenants by the vendor that the purchaser should /^Jc?.^V^t3^ /o^ 
be at liberty to carry on the business in the name of the vendor, and that the " /7 ^ 

vendor would not carry on a similar business in Queensland. / ^ 

HcW, that the instrument was not a conveyance on sale within the meaning of ^/y/Y ^/'^ t5^ J2^"fl 
49 of The Stamp Act, 1894. ' ^ *P "^ 

Appeal by William Hamwood by way of special case from the decision/^ V,^^^^^r^ ^ :? 
of the Commissioners of Stamps. / 

In this case the Commissioners of Stamps had claimed ad valorem/f^^ or^^ ^u ^Oo^ 
duty on an indenture made between James Blackburn and the appellant, 
and the appellant now appealed from their decision. The terms of 
the indenture appear in the judgment of the learned Chief Justice. 

Gore- Jones (with him Rutledge, A.G., Q.C.),ioT the Commissioners of 
Stamps, cited Horsfall v. Hey (17 L.J. (Ex.) 266, 2 Ex. 778), Alpe 
4th Ed. 114, Garnettv, (Commissioner^ of Inland Revenue (81 L.T. 683). 
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Stumm, for the appellants, cited North Central Wagon Co. v. Man- 
Chester, Sheffield and Lincolnshire Railway Co. (85 Ch.D. 191, 210, 
13 App. Gas. 554). 

C.A.V. 

On 20th July the Court asked for further argument on the questions : 
(1) Whether the deed operated as a conyeyance of the right to use the 
vendor's name in connection with the business sold ; and (2) whether 
that right was property. 

On these questions 

Stumm, for the appellant, cited Commissioners of Inland Revenue v. 
Angus (23 Q.B.D. 579, 596), Churton v. Douglas (28 L.J. Ch. 841), 
He-ap V. Hartley (42 Ch.D. 461), Du Boulay v. Du Boulay (L.R. 2 P.O. 
430), lAmmer Asphalt Paving Co, v. Commissioners of Inland Revefiue 
(L.R. 7 Ex. 211), Levy v. Walker (10 Ch.D. 436), Burchell v. Wilde 
(1900, 1 Ch. 551), Thynne v. Shove (46 Ch.D. 677). 

Griffith C.J. referred to Cowley v. CawUy (1900, P. 118, 126). 

Gore-Jones, in reply, cited Smelting Co. of Australia, Ltd, v. Commis- 
sioners of Inland Revenue (1896, 2 Q.B. 179 ; 1897, 1 Q.B. 175). 

The judgment of the Court was delivered by 

Griffith C.J. : Tlie Stamp Act, 1894, imposes ad valorem stamp duty 
on " conveyances or transfers on sale of any property '* (with certain 
exceptions). By s. 49 the term ** conveyance of sale ** includes " every 
instrument . . . whereby any property or any estate or interest 
in any property upon the sale thereof, is transferred to or vested in 
a purchaser.*' It is to be observed that the subject of the duty is not 
the transaction, but the instrument by which the transfer is effected. 
Li order, therefore, that the liability to duty may attach, the instru- 
ment must fall within the terms of the statute. First, it must be an 
instrument executed upon a sale — i.e,, upon the occasion of a sale. A 
voluntary conveyance, or other conveyance not executed on the 
occasion of a sale, is therefore not liable under this provision. 
Secondly, the instrument must be one *^ whereby property, or an 
interest in property, is transferred to or vested in a purchaser.*' That 
is to say, property which, before the execution of the instrument, was 
vested in one person — the vendor — ^must be divested from him and 
vested in another in pursuance of the sale. Thirdly, this divesting or 
vesting must be effected by action of the instrument itself, so that, 
but for its operation as a transfer or conveyance, the change of owner- 
ship would not take place. It is not enough that the instrument 
should be a causa sine qua non, as, for instance, in 'the case of an agree- 
ment for the sale of property upon the terms that the title shall not 
pass until a deed dealing with other property is executed, or that it 
should recite an executed agreement for the sale of property. The 
test is, as just said, whether a change of property is effected by the 
operative words of the instrument. The case of Horsfall v. Hey (2 
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Ex. 778), relied on by the respondents, is not inconsistent with this HAMwooDr. 
view. That case, which was decided upon a statute substantially the Stamps. 

same as s. 46 of TJie Stamp Aet, 1894, was an action for conversion of 
goods, including fixtures, the conversion relied upon being a sale by 
the defendant. The evidence offered to prove the sale was a document 
in this form : <' Memorandum.— That Mr. J. H. (the defendant) has 
sold, etc., all the goods, etc., and fixtures, etc., for £90.'' The admis- 
sion of the document in evidence was objected to on the ground that 
it did not bear an ad valorem stamp as a conveyance. The Court held 
that the document operated as an immediate transfer of the property 
in the fixtures to the purchaser, and that it therefore required an ad 
valorem stamp. The marginal note to this case, to the effect that 
^'any instrument which operates as a record of the transfer of 
property is a conveyance within the Stamp Act,*' goes further than the 
judgment, and is not supported by it, if the word '' record " is taken 
to mean more than a written document by which a transfer is effected. 
The case of Gamett v. Commissioners of Inland Revenue (81 L.T. 
688) is quite consistent with the view we take. For upon the execu- 
tion of the deed in question in that case (a deed of dissolution of part- 
nership) the rights of property of the parties were materially changed 
by way of transfer, each partner having thereafter an entire interest in 
part of the property in question instead of, as before, an undivided 
interest in the whole. 

The instrument in question in the present case is an indenture 
between Blackburn, the vendor of an established saddlery business 
in Toowoomba, of the one part, and the appellant, who was the 
purchaser, of the other part. It recites at considerable length the 
terms of an agreement previously entered into between the parties for 
the sale of the business as a going concern, but contains no words of 
assignment, the only provisions contained in it, other than the recitals 
abeady mentioned, being mutual covenants by the parties. It is pro- 
bable that the transactions, so far as it comprised a transfer of the title 
to the property agreed to be sold, was not complete until the execution 
of the deed in question ; but this consequence resulted from the opera- 
tion of the deed as a fulfilment of a condition on which the transfer was 
to take effect, and not from any operative words of transfer in the deed 
itself. 

So far, therefore, as regards the goods and other material things 
agreed to be sold, the deed was not a conveyance on sale, and was not 
liable to ad valorem duty in respect of those things. 

By the deed, however, the vendor covenanted that the purchaser 
should be at liberty to carry on the business in the name of the vendor, 
and that the vendor would not himself carry on a similar business in 
Queensland. It is not suggested that this covenant is invalid. If it 
is valid, its effect was that the vendor might be restrained at the suit 
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of the purchaser from carrying on the business of a saddler in Queens- 
land at all, and that the purchaser acquired, as against him, the right 
to use his name. If this right is property capable of assignment — (as 
to which see Limmer Aspltalt Co, v. Commissioners of Inland lUvenue 
(L.R. 7 Ex. 211), Burchellw. Wilde (1900 1 Ch. 661), Cowley y. Cowley 
(1900, P. 118, 126), Smelting Co, of Australia v. Commissioners of 
Inland Revenue (1897 1 Q.B. 176), it might be assigned by deed, so as 
to give a good title to the assignee as against all ^he world. The pre- 
sent deed, however, contains no words of assignment, but only words 
of covenant or agreement as already stated which, although binding 
between the parties, would not confer any right on the purchaser as 
against strangers. It follows that this deed does not, in respect of any 
of the property mentioned in it, operate as a transfer or conveyance, 
and is not liable to ad valorem duty, but is liable to a deed stamp of 
10s. only. 

The order will therefore be as follows : Allow the appeal. Assess 
the duty at 10s., the deposit and the excess paid to be returned to the 
appellant. The appellant to have his costs to the extent of J620. 
Solicitors for appellant : Atthow dt McGregor, 
Solicitor for respondents : C, Powers, Crown Solicitor, 
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CARROLL V. JENSEN. 

Executio7i — Cross judgments in Supreme and District Courts — Motion to 

restrain execution. 

Plaintiff obtained judgment against the defendant in the Supreme Court for £78 
17s. 2d., and defendant obtained judgment in the District Court against the 
plaintiff for £13 ISs. Plaintiff brought an action in the Supreme Court to 
restrain the defendant from proceeding to execution on the District Court 
judgment. 

Held^ that the proper remedy was by application in the original action to the 
District Court judge to restrain the execution, and that the action in the 
Supreme Court must therefore fail. 

Motion on behalf of the plaintiff, James Carroll, for an order 
restraining the defendant, James Jensen, from issuing execution on a 
judgment obtained by him against the plaintiff for £13 Ida. in the 
District Court at Brisbane. 
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This was an action in the Supreme Court for a restraining order to 
restrain the defendant from issuing execution in respect of a judgment 
obtained against the plaintiff for £13 Ids. in the District Court, on 
the ground that the plaintiff held a judgment in the Supreme Court 
against the defendant for £78 17s. 2d. It was agreed that the motion 
should be treated as the hearing of the action. Defendant alleged that 
his solicitor claimed a lien for costs. 

0' Sullivan, for the plaintiff : The cross judgments should be set off, 
and this Court has jurisdiction to restrain the defendant from proceed- 
ing to execution in the District Court. There is no evidence before 
the Court of any lien for costs, even if that were a material question, 
which the plaintiff does not admit. He cited Smith v. Parkes (16 
Beav. 116), Mercer v. Graves (L.R. 7 Q.B. 499), Edwards v. Hope (14 
Q.B.D. 922), Pnngle v. Gloag (10 Ch.D. 676). 

Shand, for the defendant : The plaintiff has mistaken his remedy, 
which was by application to the District Court judge in the original 
action. The lien is sufficient to answer the action. He cited Hassell 
V. Stanley (1896 1 Ch. 607), Blakey v. Latham (41 Ch.D. 578), In re 
Bassett (1896 1 Q.B. 219). 

Griffith C.J. : I am of opinion that this action is misconceived. 
Every Court has a discretionary control over its own proceedings, and can 
restrain any abuse of them. In the exercise of this power the courts have 
allowed cross judgments between the same parties to be set off against 
one another, having due regard to the lien of the solicitor in the case of 
costs. The case of Mercer v. Graves (L.R. 7 Q.B. 499) shows that the 
exercise of this power is a matter of discretion, and that it is not a legal 
right to be enforce'd by action. I have no doubt, therefore, of 
the power of the District Court judge to entertain an application to 
restrain the execution. Whether he would do so or not would, no 
doubt, depend upon the facts brought before him. I must give 
judgment for the defendant. There will be no order as to costs. 

Solicitor for plaintiff: Jos. Petrie. 

Solicitor for defendant : R. J. Leeper, 
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In re HEADLAND, Ex parte HEADLAND. 

Insolvency Act of 1874, ss. 101 (2), 202 (7), rr. 190, 238, 239, 241— 
Liquidation by arrangement — Summoning of meeting of creditors 
after release of trustee ^ Request by creditor to Registrar to summon a 
meeting. 

Subsection 2 of s. 101 of The Insolvency Act of 1874 applies to proceedings for 
liquidation by arrangement as well as in insolvency, and consequently any 
creditor in a liquidation by arrangement may, where there is no trustee, call 
upon the Registrar to summon a meeting of creditors under that subsection. 

Reference by the Begistrar to Griffith C.J. of -an application by 
Mary A. Headland, a creditor of E. and J. Headland, liquidating debtors, 
to the Registrar to call a meeting of the debtors' creditors under s. 
101 (2) of Th£ Insolvency Act of 1874. 

The debtors had filed a petition for the liquidation of their a&irs 
by arrangement, and the trustee appointed at the first meeting of 
creditors had obtained his release. The applicant applied to the 
Registrar, under the section abovementioned, to summon a meeting 
for the appointment of a new trustee, but the Registrar, being of 
opinion that the application should have been made with the con- 
currence of one-fourth of the creditors, under r. 289 refused the applica- 
tion, which was, however, referred by him to Griffith C.J. 

Smyth (Registrar) : The application should not be made under s. 
101 (2), but in the manner prescribed by the Rules specially dealing 
with meetings -in liquidations by arrangement — viz., rr. 289 and 241. 
In any event, the applicant should show an attempt to find material 
for an application under those Rules before applying under s. 101. 

Graham (Solicitor) : This is the correct practice, Real J. having so 
decided in 1897 in In re Tait (unreported). Subsection 2 of s. 101 
applies to liquidation proceedings {see s. 202 [7]). The relief given 
by s. 289 is merely alternative. 

Griffith C.J. : I think that r. 289 is an exception or proviso to 
r. 288, and that it does not qualify r. 241. I think the reference 
in r. 241 is to r. 190 (perhaps, also, to r. 289) But I think that sub- 
sec. 2 of s. 101 applies to proceedings for liquidation by arrangement, 
and that any creditor is entitled to ask the Registrar under that 
section to summon a meeting in the manner prescribed by r. 190, 

Solicitors for applicant : Hamilton dk Graham, 
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THE QUEEN (on the relation op J. HODEL) v. CRADDOCK. 

The Harbour Board Act, 1892 {56 Fie, No. 26), as. 30, 39— The ^^"'igoo.^^'^'-' 

TownsvUle Harbour Board Act of 1895 (59 Vic, No. 24), and ^thand'sth 

•^ ^ September. 
Amendment Act of 1897 (61 Vic, No. 21 J, ss. 4, 5 — Ouster— Relator 

not a person entitled to vote at election — Substitution of new relator. Co<mer J. 

Real J. 

On the return of an order nisi to oust a member of the Townsville Harbour Board, 

objection was taken that the relator, who claimed to vote as the agent of a /fO^ ^h^(p{) /S^ 
company, was not entitled to apply for the order, inasmuch as the name oihxz ' / • • t- - 
company improperly appeared upon the voters' list used at the election. From 
the evidence it appeared that the clerk of the Harbour Board had made out 
and certified the list of persons entitled to vote, as required by s. 4 of the Act 
of 1897, and had delivered it as required by s. 6 to the returning officer, on May 
• 15th, and that that list was, so far as the information possessed by the clerk went, 
a correct list ; but that the returning officer, in consequence of representations 
made to him, caused, oA May 19th, the name of the relator's company (which 
did not appear in the list) to be inserted therein. 

EM, that the list having been made and delivered by the clerk, as required by ss. 
i and 5, oould not be afterwards amended, and that the name of the company 
was therefore not properly on the list, and that the relator was consequently 
not entitled to claim the ouster. 

An application for leave to substitute another relator was refused, the ouster being 
claimed on purely technical grounds. 

Qvare the power of the Court to substitute a new relator in such a case. 

Application on behalf of J. Hodel to make absolute an order nisi 
to oust R. L. Craddock from the office of member of the Townsville 
Harbour Board. 

In this case the relator sought to oust respondent upon a technical 
objection, not necessary to be here set forth, from the office of mem- 
ber of the Townsville Harbour Board. All the material facts appear 
in the judgment of the learned Chief Justice. 

Lilley {Conn^olly with him) moved the rule absolute. 

Feez {Shand with him) for the respondent. There is a preliminary 
objection to the appeal. The appellant is not a person entitled to 
bring the appeal, inasmuch as he is not a person entitled to vote 
for the election of a member of the Board, as required by s. 39 of 
The Harbour Boards Act, 1892. The company for which the present 
relator claimed to vote, under s. 30 of that Act, were wrongfully on 
the voters' roll, as their name was inserted there after the making up 
and delivery of the roll to the returning officer by the clerk of the 
Board (ToumsvUle Harbour Board Act, 1895, Amendment Act of 1897, 
ss. 4, 5). 
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Lilley, for the appellant, contra. He applied for leave to substi- 
tute a new relator in the place of the present appellant. 

Griffith C.J. : This is an application under s. 89 of The Harbour Boards 
Act of 1892, to oust one of the members of the Townsville Harbour 
Board, on the ground that his nomination was technically inaccurate 
or incomplete. The point of objection taken is a very technical one. 
The application for ouster is met with an objection also technical, that 
the person making it was not entitled to vote at the election, and the 
Act only allows such an application for ouster to be made by persons 
entitled to vote. It is necessary, therefore, to inquire first of all 
whether the relator (Hodel) was entitled to vote at the election. Section 
9 of the Board's special Act, which wap passed in 1895, provides for 
four elective members who are to be mected by payers of dues to the 
Board " whose names appear on the roll of the electors prepared as 
hereinafter mentioned.*' So that a person, to be entitled to vote, must 
be a payer of dues, and his name must be on the roll. The provisions 
of the Act of 1895, as to the preparation of the roll, are somewhat 
modified by a later Act of 1897 (ss. 4 and 5). Section 4 provides that 
the clerk of the Board shall, after the 81st of March in each year, 
make out an alphabetical list giving particulars of the persons by or 
on whose behalf harbour dues have been paid during the preceding 
twelve months, to the amount of £2 10s. or upwards. The list is to 
be certified by the clerk in writing, and that certificate is to be con- 
clusive evidence of the right of every person named in the list to vote. 
Section 5 then provides that the list when so certified shall be delivered 
to the returning officer, and shall be the roll of the electors to be used 
at the election of members of the Board by payers of dues, and shall 
remain in force until the 81 st of March in the following year. In 
this case it appears that the list was made out and certified by the 
clerk, and delivered by him to the returning officer on May 15th, 
Afterwards, on May 19th, it is said to have been discovered that a 
company called the North Queensland Brick and Pottery Company 
ought to have been inserted in the list of electors. So far as the 
clerk's action is concerned, it appears that the roll was correctly made 
up by him from the books of the Board. The name of the company 
did not appear in their books as payers of dues to the Qimount of £2 10s., 
but it was alleged that a further amount had been paid on their behalf 
by another person, to whom it was credited, and that if this further 
sum had been credited to the company it would have entitled them to 
a vote. This view commended itself to the returning officer, and the 
books were allowed to be altered. When the correction had been made 
in the books, the roll was altered and the name of the company 
inserted. The objection is now raised that this could not be done, and 
that the roll, as soon as it was delivered by the clerk to the returning 
officer, was the roll for the year ; and that appears to b^ so. If the 
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name of a person entitled to vote is improperly omitted from the roll, 
it would be difficult to contend that there is no means of correcting the 
error, and that this Court could not, under proper circumstances, direct 
whatever action might be necessary for that purpose to be taken. But 
we are of opinion that neither the clerk nor the returning officer had 
power to alter the roll in a summary manner, as he has done. Here, 
indeed, the roll does not appear to have been inaccurate ; the mistake, 
if any, having been made by the company's agent on paying the money. 
The insertion of the company's name on the roll was therefore invalid, 
and the company were not entitled to vote. The present relator claims 
to have been entitled to vote in their name as their agent, but if they 
had no right to vote, he could not have any. He has therefore no 
right to take this proceeding. The Court has been asked to substitute 
the name of a new relator, but there do not appear to be any rules 
authorising us to do so in applications of this kind, and it is doubtful 
whether the Court has such power. But the objection is purely a 
technical one, and the Court does not think it a case in which it ought 
to exercise the power, even if it has it, to allow a new relator to be 
substituted. The rule must, therefore, be discharged. 

The question of costs was reserved until the next sittings of the 
Court. 

Solicitors for the appellant : Chambers, Bruce d McNab, 
Solicitors for the respondent : Unmack, Nicol Bohinson, <Jt Fox, 
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GEORGE V. IRVING. 

Customs Duties Act of 1888 (52 Vic,, No. 6), s. 8— Char ge of under- 
valuing goods entered for ad valorem duty — Entry of goods — No 
execution of entry form or declaration, 

A complaint preferred by the Collector of Customs against the appellant, under s. 
8 of The Customs Duties Act of 1888 charged that a package of goods was 
entered by him for ad valorem duty, and that it appeared to the Collector of 
Customs that in the invoice of such goods the same were undervalued for the 
purpose of avoiding the payment of part of the duty on such goods. The 
evidence adduced on the hearing of the complaint showed that the appellant, 
to whom the package had been consigned overland from New South Wales, 
handed an invoice of the goods in the package to the Customs officer at Wallan- 
garra, and that the goods mentioned therein were greatly undervalued. It 
appeared, however, that the appellant had not signed any form of entry or 
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Geobob v. Ibyiko declaration with respect to the goods. The justices oonricted the appellant, 
and ordered the forfeiture of the goods. The value of the goods forfeited ex- 
ceeded £100. 
Held (on a special case stated at the request of the appellant), that there had been 
no entry of the goods within the meaning of s. 8 of The CtuUmu Duties Act, 
and that the conviction and order for forfeiture should be set aside. 
Held, also, following Irving v. Gagliardi (6 Q.L.J. 155), that the justices had juris- 
diction to order the forfeiture, notwithstanding that the goods] exceeded the 
value of £100. 

Appeal by way of special case from the decision of justices convict- 
ing Michael George of an offence under s. 8 of I'he Customs Act of 
1888, and ordering the forfeiture of certain goods. 

The appellant was charged before justices, at the instance of the 
Collector of Customs, with an offence under s. 8 of Tfie Customs Duties 
Act of 1888, the complaint charging that a package of goods was 
entered by him at Wallangarra for ad valorem duty, and that it 
appeared to the Collector of Customs that in the invoice of the said 
goods the same were undervalued for the purpose of avoiding the pay- 
ment of part of the duty on the goods. The evidence given before the 
justices was sufficient to establish the fact of the under- valuation ; but 
the only evidence as to the entry of the goods was that the appellant, 
who was the importer thereof from New South Wales, handed to the 
Customs officer at Wallangarra an invoice which he said was a true 
invoice of the goods in the package. It was proved that this was in 
accordance with the universal course of practice of the Customs Depart- . 
ment with respect to goods imported by railway, and that it is not the 
practice to require a formal entry in such cases. The justices con- 
victed the appellant, and ordered the forfeiture of the goods (the value 
of which exceeded £100), but at his request stated a case for the con- 
sideration of the Full Court, raising upon the facts above set out the 
questions — (1) Was there any sufficient proof of entry of the package of 
goods referred to in the complaint for duty within the meaning of s. 8 
of Tlie Customs Duties Act of 1888 ; and (2), Did the justices exceed 
their jurisdiction in convicting the defendant and ordering the for- 
feiture on the ground that the penalty recoverable exceeded £100? 

0'S\dlivan, for appellant : There was no "entry** of the goods within 
the meaning of the section, and therefore there was no ground for the 
charge. Moreover, the justices had no jurisdiction to deal with the 
matter, as the penalty involved exceeded £100. He cited Graham v. 
Pocock (L.R. 8 P.C. 845), PHnce v. Eegina (L.R. 5 P.C. 1), Curphy v. 
Hofnung (2 Q.S.C.R. 116). 

St, Ledger and Kingsbury for the respondent : The justice&had juris- 
diction to deal with the matter {Irving v. Gagliardi, 6 Q.L.J. 155). 
The word " entry** has reference to the physical fact of entry of the 
goods into the colony. The invariable practice of the customs office 
at Wallangarra was followed in this instanoe, 
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Griffith C.J. : The appellant appeals against a conviction made on Geoboe v, Irving 
a charge brought under s. 8 of TJie (Justoms Duties Act of 1888, which Griffith C J. 
provides that action may be taken "ii it appears to the Collector of 
Customs that in any invoice or entry any goods entered for ad 
valorem duty have been undervalued with intent to avoid payment of 
the duty or part of the duty.** It is obvious, on looking at those 
words, that there must be, first of all, goods entered for ad valorem 
duty, and that unless goods have been entered for ad valorem, duty 
there cannot be any under valuation of them in the invoice or entry 
within the meaning of the section. The section uses terms familiar 
to persons familiar with Customs business, and the reference to the 
" entry *' of the goods is a reference to a well-known procedure. In 
s. 7 the term " bill of entry ** is used, which evidently means the same 
thing as the '' entry '* mentioned in s. 8, which itself speaks 
of "goods not mentioned in the entry," showing that the 
entry intended is a document, and not, as was contended by Mr. 
St. Ledger, the act of bringing the goods into Queensland. On refer- 
ence to The Customs Act of 1873 the terms "bill of entry*' and 
" entry " are found, and the forms are prescribed. By s. 62 the im- 
porter or his agent is required to make a perfect entry of the goods by 
delivering to the Collector of Customs or principal officer a " bill of 
entry thereof.** The form of the bill of entry differs according to cir- 
cumstances. Section 2 of the Act of 1888 requires the genuine in- 
voice of the goods to be produced " at the time of entry." The offence 
alleged in this case is an act done with relation to the entry, but as it 
appears that there was no entry or bill of entry, there could be no 
offence in respect to it. The foundation of the charge is wanting, and 
the defendant could not be guilty of the offence charged, whatever 
other provision of the law he might have violated. The other point 
raised has been decided in GagliardVs Case (6 Q.L.J. 156 ), and it is 
not necessary to consider it. It is only right to say that the 
Customs officers having followed the practice which has been univer- 
sally observed since goods were first imported by railway-^ the 
justices could not be expected to come to any other conclusion 
than they did. The appeal must be allowed and the conviction 
quashed. 

The appeal was allowed, with costs. 

Solicitors for appellant : Tully S McCowan, for Hennessey, Toowoomba. 

Solicitar for respondent : Powers, Crown Solicitor. 
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THE QUEEN (on the relation of EMILY CONROY) v. THE 

[Full Coubt.] ^ 

1900. LICENSING JUSTICES OF CAMOOWEAL. 

4th and 11th 

September, i^^nsing Act of 1885 (49 Vic., No. IS), ss. 41, 42— Renewal of license 

Griffith C.J. — Objection to character of applicant — Evidence of unfitness — Find- 

Cooper J. 
Real J. ing of Justices. 

/^^S^^f^ ^2^ Objection was taken by a licensing inspector under s. 42 of the Licensing Act to the 
-L-1 '^ renewal of a license on the ground that the applicant was " not a fit and proper 

MnC ^i^/l C0 ^2.3 person to hold a license," and on the hearing of the application evidence was 
// ^ * " Z^, given upon which the justices might have believed the objection to be valid. 

^ yj f^/irf)^^l^^ ^^fl-* *^® ^"^ Court would not review their decision refusing the application. 
^O'yS'r^^^/ ^The evidence to be adduced in support of an objection to the renewal of a 
L- licence on the ground of the unfitness of the applicant discussed. 

fOS •^/"^ YP I Application on behalf of Emily Conroy to make absolute an order 

y^ /9^^rH /^ ^^* calling upon the Licensing Justices of Camooweal to show cause 
' 7 - * ' / why a writ of mandamus should not issue directing them to hear and 
^lO ^^. ^-^C' determine an application of the appellant for the renewal of a licensed 

/^ 9A '<;«^ "^ //? victualler's license in respect of the Cosmopolitan Hotel, Camooweal. 
' • - 7, The appellant, who was the licensee of an hotel at Camooweal, ap- 

plied for a renewal of her license. The licensing inspector gave notice 
of objection on the ground that the applicant was ** not a fit and proper 
person to hold a license.** On the hearing of the application, evidence 
was adduced showing that the applicant had been living with a man 
named Conroy, who was not her real husband, and it further appeared 
by a telegram, which was read to the Bench and not objected to by^ the 
appellant, that she had lived with him during the life of her real 
husband. The applicant in reply deposed that Conroy had made her 
the victim of a bogus marriage, and that since her discovery of the fact 
of the invalidity of that marriage, she had ceased to reside with him, 
and also that she believed her first husband to have died before the 
date of that marriage. There was other evidence as to her present 
reputation for immorality. The justices refused the renewal of the 
licence. Cooper J. granted an order nin calling on the justices to show 
cause why they should not enter adjournments, and proceed to hear 
and determine the application. 

Lukin for the appellant. The grounds upon which the rule was 
granted were — (1) That it was not shown to the licensing authority 
that the appellant was disentitled to a renewal of the licence ; (2) 
that no objection was taken to the application for the renewal in 
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the manner prescribed by the Act or at all ; and (8) that the 
justices did not proceed to the hearing of the matter of the appli- 
cation for renewal judicially. 

Stumm (with him RuiLedge A,G,, Q,G,) for the Ucensing justices 
showed cause. There was evidence to support the finding of the 
justices, and their decision will not be reviewed by this Court. He 
cited IL V. Ring (9 Q.L.J. 99), Cox v. Thompson d Goodall (2 Q.L.J. 
89). 

Lukin cited Atkinson v. Pinnock (2 Q.L.J. 138), R. v. Saunders (15 
T.L.R. 186, (1899) 1 Q.B. 490), R. v. Justices of Redditch (60 J.P. 246), 
i?. V. Thomas (1892, 1 Q.B. 426), Leader v. Yell (88 L.J. (M.C.) 281), 
R. V. Justices of Merthyr Tydvil (14 Q.B.D. 684). 

C.A.V. 

11th September. 

The judgment of the Court was delivered by 

Griffith C.J. : This is an application for an order in the nature of a 
mandamus to direct the licensing justices for the district of Camoo- 
weal to hear and determine an appUcation for a renewal of license 
made by Emily Conroy, who at that time was the licensee of an hotel 
in that town. The substantial ground of the application is that the 
justices did not proceed in a judicial manner. By the Licensing Act, 
s. 42, certain objections only can be taken to the renewal of a licensed 
victualler's license. The one now in question is the first of these 
mentioned in s. 41, " That the applicant is a person of drunken or 
dissolute habits or immoral character or is otherwise unfit to hold a 
license.*' There is no appeal from the decision of the justices except 
when the objection is on the ground mentioned in the 7th subsection of 
the 41st section of the Act, which relates to compliance with the conditions 
prescribed by the Act. But this Court can interfere if it is shown that the 
justices did not act as a court of justice — Le., did not conduct the pro- 
ceedings in a judicial manner. In this case the police officer took 
objection to the renewal of the license on the ground that the applicant 
was not a fit and proper person to hold a license. That was very 
vague, and might be insufficient ; but when the case came on for hear- 
ing the objection was formulated more particularly, and it clearly 
appeared that the real objection was that the applicant was a person of 
immoral character. That objection was investigated by the justices, 
and evidence was given from which the Bench were asked to infer that 
the objection was a valid one. The applicant gave evidence on her 
own behalf in answer to the objection. Part of the evidence was a 
telegram from the pohce at Gin Gin, which was read, and the apph- 
cant gave evidence with respect to it. It was contended that the tele- 
gram might have influenced the justices and was inadmissible. But it 
is by no means clear that the telegram was inadmissible, the appUcant's 
character or reputation being in issue. Whether it was admissible or 
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not, no objection was taken at the time, and none can be taken now. 
There was also other evidence before the justices which it would serve 
no useful purpose to refer to in detail, from which they might come to 
the conclusion that her moral repute in Gamooweal was such that it 
was not desirable that she should be the holder of a license. There 
was evidence, I say, upon which they could arrive at that conclusion, 
and there is nothing to show that they did not hear the case fairly and 
act in a judicial manner. I- may point out that the objection relate 
to the present, and is not established merely by showing that the ap- 
plicant at some time may have committed an immoral act. The 
section does not mean that. The objection is to the present character 
of the applicant. We are of opinion that the justices proceeded 
judicially, and had evidence to warrant them coming to their decision. 
Their decision, therefore, cannot be reviewed, and the application fails, 
and the rule must be discharged. 

Rvtledge A.G,: The Crown will not ask for costs. 

The rule was discharged without costs. 

Solicitors for the appellant : Leeper d Biggs. 

Solicitor for the respondents : C. Powers. 
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NEW 3 AND 4 NORTH GLANMIRE TRIBUTE G.M. CO. LIMITED 

V. CONLAN. 

Company — Mining company — Calls — Articles of association pro- 
viding for forfeiture of share by default in payrwmt of call without 
action of directors — Transfer of shares through sharebroker — Sicbse- 
quent liability of transferor for calls. 

The articles of association of a mining company contained, inter alta, a proviso 
that calls on shares should be paid by the shareholder personally or by his 
agent properly appointed in writing, but that any person might pay a call for 
a shareholder if he at the time of so paying left with the secretary for the 
purpose of transfer the scrip for the shares on which he desired to pay the 
calls ; and also a proviso that should any member fail to pay his call within 
seven days from the date on which the same should have been made payable, 
he should, by reason of such default alone, and without any previous pro- 
ceeding on the part of the company or its officers, cease to be a shareholder in 
respect of the shares upon which default was made. 
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C, the holder of shares in the company, sold them through a sharebroker to some New 3 and 4 
person unknown to him, and delivered a transfer thereof to the sharebroker in North Glanmibi: 
blank. He then wrote to the company requiring them not to accept payment r± ^ *q t _-. 
of any further calls from any person unless upon the production of the scrip * Conlan * 

certificate as provided by the abovementioned article. The company, however* ' 

accepted payment of four calls from some person unknown to C, the payment /fe^t. C/l/?/^ /^ r 
being made without the production of the scrip certificates. Default in pay- ^ffi*^*^^r^ ( J-o 
ment of a further call on these shares having then been made, the company ^ 

sued G. therefor. It was admitted by the case that but for the payment of the 
call by G.'s unknown transferee, the shares would have been forfeited. C. 
raised the defences: (1) That the company had wrongly accepted the calls paid 
on the shares sold by him ; and (2) that in any event such shares were for- 
feited by non-payment — if not of the ^calls so wrongly paid, then of the call 
now sued for — in accordance with the articles of association. 

WiU, following Truemany. The Great Monkland Tribute Co., Ltd, (6 Q.L.J. 112), 
that the article providing for the forfeiture of shares without previous pro- 
ceedings on the part of the directors was uUra vires, and that the directors 
not having exercised their power of forfeiture in respect of the shares, G. was 
still a registered shareholder of the company, and, as such, liable for the calls. 

Special case stated under 0. XXXV. in an action by New 8 and 4 
North Glanmire Tribute G.M. Co., Ltd., against William Hugh 
Conlan, to recover an amount due for calls on shares. 

In this case the plaintiffs, a mining company, sought to recover the 
sum of £1 Os. lOd., being a call of Id. on 260 shares in the company 
of which defendant was the registered proprietor. The defendant was 
the holder of 260 contributing shares in the company, and in 1898 he 
sold the shares through a broker, and gave a transfer thereof in blank. 
The articles of association provided (Article 7) that all calls on shares 
in the company should be paid by the shareholder personally or by his 
agent properly appointed in writing, but that a call might be paid 
without such authority by any person who at the time of paying such 
call produced for the purpose of transfer the scrip for the share upon 
which he desired to pay the call. The defendant, immediately upon 
the transfer by him of the shares, wrote to the company advising them 
of the sale, and forbidding the receipt of any calls on the shares except 
. as provided by the abovementioned article. The company, however, 
accepted payment, from some person unknown to the defendant, of four 
calls, without the production by the person paying of the scrip certifi- 
cate and transfer. Another call not having been paid, the company 
now sued the defendant therefor. The defendant relied upon his 
instructions to the company, and also upon a proviso in the company's 
articles (Article 8) that should any member fail to pay his call within 
the space of seven days from the date when same shall have been made 
payable, he should, by reason of his default alone and without any 
previous proceeding on the part of the company or its officers, cease to 
be a shareholder in respect of the shares upon which default was made, 
and his name should thereupon be struck off by the secretary from the 
share register. Other, shares held by defendant had been forfeited for 
non-payment of the third call after the sale, and it was admitted by 
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the company that had the calls not been paid on the shares transferred 
by the defendant, they too would have been forfeited. By consent a 
special case was stated by the parties, setting out the above facts and 
raising the following questions : — 

1. Whether the directors of the plaintiff company, after having 

received the notice from defendant as to the payment of 
calls, were justified in receiving payment of calls on the 
said shares from any other person than the defendant with- 
out such person leaving with the secretary for the purpose of 
transfer the scrip certificates for such shares ? 

2. Whether the defendant was exempted from all liability in 

respect of the said shares, and if not exempt, had he any 
right to indemnity from the plaintiff company ? 

8. Whether the plaintiff company could have legally refused to 
accept payment of the said calls from the person desiring to 
pay the same if such person refused to leave the scrip certifi- 
cates for such shares with the secretary for the purpose of 
transfer ? 

4. Whether the plaintiff company would be liable to an action at 
the suit of the holder of the scrip certificate if they had for- 
feited the shares after refusing to receive payment from such 
holder without his leaving the scrip certificates for the shares 
in respect of which he desired to pay calls for transfer with 
the secretary ? 

6. Whether the directors of the plaintiff company were bound to 
strike out the name of the defendant from the share register, 
or whether they could only do so if it was bona fide for 
the benefit of the company ? 

6. Whether the defendant was properly on the register of 

members ? 

7. By whom should the costs of this action be paid ? 
Macgregor, for the plaintiffs, cited Great Monkland Tribute Co. v. 

Tnieman (6 Q.L.J. 112), Potosi Mining Co. v. O'Halloran (4 S.A.L.E. 
87). 

Lilley, for the defendant, cited Marshall v. Glamorgan Iron and 
Coal Co. (L.R. 7 Eq. 129), Walker's Case (L.R. 6 Eq. 80), In re 
Borough Commercial and Building Society Ltd. (1898, 2 Ch. 242). 

Griffith C.J. : I should have preferred that the judgment of the 
Court should be dehvered by one of my brothers, as what seems to me 
the only real point in the case was decided by me in 1896 in the case 
of Trueman v. The Great Monkland Tribute Co. Limited (6 Q.L.J. 112). 
I then decided that an article of association providing, as does the 
article here, that shares upon which default had been made in pay- 
ment of calls for seven days should be ipso facto forfeited, was ultra 
viresj and I see no reason to alter the opinion I then formed and 
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then gave. I then held that shares could be forfeited only at the New 3 and 4 

* 1 1 . -J* NOBTH GlANMIBE 

option of the directors. The articles of association of the plaintin Tbibute 
company are a verbatim copy of the articles in that case. Another ^'^ ConiIan. 
point raised was this : That the defendant did not pay. certain calls 
himself, but that they were paid in his name by someone else who was 
in possession of the scrip certificates. The articles provide that calls 
may be paid by the shareholder or his agent or any person producing 
the scrip certificates for the purpose of transfer. The company re- 
ceived payment of calls from a person who did not produce the scrip 
for the purpose of transfer. Whether they ought to have received the 
calls or not is not a matter with which we need concern ourselves. 
But, assuming that they ought not, the result as between them and 
the defendant is that the case cannot be treated as if the calls had not 
been paid and they had not received them. The defendant is there- 
fore the registered proprietor of shares on which certain calls have not 
been paid, but which the directors have not forfeited. It is said that 
if the calls had not been paid the shares would have been forfeited, 
but they have not been forfeited, and the defendant is still the regis- 
tered holder, and is therefore liable to pay the calls. 

Real J. : I agree with the judgment of my learned brother. To my 
mind, the fullest effect that can be given to Article 8* is to construe it 
as meaning that the shareholder cannot set up as against the company 
a contention that the shares are not forfeited if the company elect to 
treat them as such. 

CoopEB J. concurred. 

SoHcitor for plaintiff : Chambers, Bruce S McNab, for Power, Gympie. 

Solicitor for defendant : Roberts S Roberts, for Catilan, Gympie. 
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[Full Court.] 

1900, 
4th September. 

Griffith C.J, 
Cooper J. 
RealJ. 



fj^ Si^/i(f) ¥3 



The British Probates Act, 1898 (62 Vic,, No, 10), s. 4 {1)— Trustee 
company in Victoria applying to seal probate in Queensland — Who 
should make application, 

A oompanj to whom a grant of probate has been made in Victoria may have the 
grant sealed in Queensland, although the company is not one to which the 
Supreme Court of Queensland would make a primary grant. 

The application for sealing must in such a case be made under Order LVIIa., r. 70, 
by the attorney of the company authorised for that purpose. 

Application, referred by Griffith C.J., on a reference from the Re- 
gistrar, by The Trustees, Executors, and Agency Co., Ltd., the execu- 
tor of the will of Charles Armytage Galletly, for a sealing in Queens- 
land under The British Probates Act, 1898, of probate of the said will. 

This was an application in the name of a trustee company, carrying 
on business in Melbourne, for the sealing in this .colony of a probate 
granted to them in Victoria. The company were not entitled to obtain 
a primary grant of probate in Queensland, and an application to seal 
the probate was, on being referred by the Registrar to Griffith C. J., 
referred by him to the Full Court. 

Stumm for the applicant. 

Griffith C.J. : We think that the better view of the operation of the 
British Probates Act is that full effect should be given to the grant by 
the other British Court, whether the grant is made to a person or com- 
pany capable of taking a grant under our law or not. But the condi- 
tions prescribed by the Rules of Court must be complied with, and an 
affidavit must be made by the applicant's duly constituted attorney. 
On this condition being complied with, the grant may be sealed. 

Solicitors for the applicant : Flower S Hart. 
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In re THE QUEENSLAND MINES AGENCY LIMITED, Ex parte 
THE MINES EQUIPMENT AND FINANCE AGENCY 

LIMITED. 

[Full Court]. 

Company — Transfer — Failure of directors to register transfer — Recti- 1900. 

. 10th and llth 

fication of register — The Companies Act, 1863 (27 Vic., No, 3), September. 

S, 34, ,y T 

Cooper J. 
The decision of Griflath C.J. {ante p. 63) directing the rectification of the register Real J, 
of a company by the registration of a transfer, affirmed. A oel A ,J, 

Appeal by the Queensland Mines Agency, Ltd., from the decision //fpsJ^^J^c^ /^ ' 
of Griffith C.J. directing the rectification of their register of shares by ^ ^ 

the registration of a transfer from Stormont & Co., Ltd., to the Mines 
Equipment and Finance Agency Co. 

The facts upon which the judgment appealed from was based appear 
in the judgment of Griffith C.J. In addition to those facts it appeared 
on the hearing of the appeal" that the instrument in question was, at 
the date of the order appealed from, insufficiently stamped, the consider- 
ation for the transfer not having been truly stated in the instrument 
of transfer. It was, however, admitted that the transfer was, at the 
time of the appeal, properly and sufficiently stamped. 

LxLley and Shand for appellants. The decision of the learned Chief 
Justice should not be allowed to stand, as it was against the evi- 
dence. The appellant's directors were justified in their action, as 
the instrument of transfer did not state the true consideration, and 
was insufficiently stamped (Stamp Act, 1894, ss, 80, Sly. The direc- 
tors, moreover, honajide executed their discretion in refusing to trans- 
fer, and were justified in refusing to put on the register a mere 
bogus company, as the evidence shows the respondent company to be. 
They cited Ex parte Penney (L.R. 8 Ch. 446), In re Coalport China Co,, 
(1896, 2 Ch. 404, 408), In re Cawley, 42 Ch.D. 209). 

Feez, for the respondent : The defect as to stamping has now been 
cured, as the transfer has been passed by the Stamp Office. The 
decision of the Chief Justice was amply justified by the evidence^ 
He cited: In re Stranton Iron and Metal Co, (L.R. 16 Eq. 559), In 
re Cawley d Co. (supra), In re Boll Bros, (7 T.L.R. 689). 

C.A.V. 

llth September. 

The judgment of the Court was delivered by 

Real J. : This is an appeal from an order of the Chief Justice Beal J. 
directing appellants, the Queensland Mines Agency Limited, to 
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register the respondent company, the Mines, Equipment and Finance 
Agency Limited, as holders of 8876 fully paid-up shares in the 
appellant company, which shares now stand in the name of Stor- 
mont & Co. Limited. The appellant company had not in words 
refused to register, and claimed that the matter was properly under 
consideration, and that they were within their right in taking the time 
they had taken and intended to take for the purpose of enabling them 
to come to a proper determination. The Chief Justice expressed the 
opinion that these shares, being fully paid-up, the appellants, if they 
refused to register, would, upon the true construction of Article 21, be 
bound to state their reasons ; but held that, whether this was so or not, 
a reasonable time had elapsed for the appellant company's directors to 
refuse if they intended to exercise their powers bcma fide under the 
articles, and found as an inference of fact, ^' that the delay has been 
intentional, with a view to prevent the applicants from exercising the 
rights of members at the October meeting." The cases cited before 
the Chief Justice, and on this appeal, are conclusive, that if the direc- 
tors of appellant company had refused registration and stated any 
such ground or any such reason, this Court could, under the powers 
conferred by s. 84 of Hie Companies Act^ 1863 ^ direct the appellant 
company to rectify the register by expunging the name of Stormont 
& Co., and inserting the names of respondent company (if there were 
no other means), notwithstanding that appellant company's directors had 
a discretion to accept or reject any transferee. (See Penney' s Case, L.K. 
8 Ch. 446 ; In re Coalport China Co. (1895), 2 Ch. 404 ; In re Cawley 
d Co. , 42 Ch.D. 209.) And although no case has been cited where in 
fact the Court exercised the power of directing rectification under s. 34 
before there had been an actual refusal to register, yet the power is, I 
think, vested in the Court. {See s. 84, and note the wording thereof ; 
see also Penney* s Case, supra, per Lindley J., at page 449). And there- 
fore, if the findings of the Chief Justice can be upheld, he was right in 
making the order appealed from, unless there was something which 
precluded the appellant company's directors from authorising the 
registration. And appellants' counsel contend that under the circum- 
stances of this case they were so precluded by s. 81 of The Stamp Act 
of 1894. Had that difficulty been present to the mind of the Chief 
Justice, it seems to me that he could, if he thought the stamp insuffi- 
cient, have met that objection by making the order of registration subject 
to the approval of sufficiency of the stamp by the Stamp Commissioners 
after they were put in possession of all the facts affecting the question 
of value of these shares. Counsel for appellant contend that- the Chief 
Justice was wrong in holding that there was undue delay (which in 
itself could only, if bond fide, give a right to a mandamus), and in 
particular that he was wrong in his inference of fact " that the delay 
had been intentional with a view to prevent the applicants from exer- 
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cising their rights of members at the October meeting." Counsel for ^^ *"« Thb 

Queensland 
appellants ask us to hold that there is no evidence from which the Mines Agency 

Chief Justice could draw that inference, and that if there is any exv^^Ihe 

evidence, the balance is the other way, and they contend that appeals Mines 

from a judge, being in the nature of a re-hearing, we have a right, and Finance 

the evidence is so much in appellants' favour that we ought, to differ Agenc y Lim ited. 

from the findings. No doubt we, on appeal, it being in the nature of Real J. 

a re-hearing, have a right to set aside a finding of fact by the judge 

sitting alone, and the evidence being given by affidavit, the judge 

sitting alone has no special advantage over the judges in the Court of 

Appeal. Still, I am of the opinion that if the judges in the Court of 

Appeal do not feel that the evidence is so strong against the view 

taken by the judge of first instance, that it would be doing violence to 

his opinion, they ought not to disturb the finding, even if each of 

them were inclined to the opinion that had the matter come before 

him in the first instance he would have decided otherwise. 

Now, what are the facts and circumstances in this case as presented to 
the Chief Justice and now to us ? Article 89 provides that a general meet- 
ing shall be held in October. By Article 69, at that meeting a new 
set of directors are to be elected, but present directors are eligible for 
re-election. By Article 62, the remuneration of a director is £50 per 
year, aftd £2 2s. for every meeting attended other than the usual 
monthly meetings. Macfie, the managing director of the respondent 
company, is at present a director of appellant company, and formerly 
represented Stormont & Co , who are still registered for these shares. 
The company Stormont & Co. Ltd. has been dissolved, and is now 
completely wound up, and removed from the register of companies, so 
that there can now be no representative of Stormont & Co. to vote 
in respect of these shares. In January last the said Macfie, as 
liquidator of Stormont & Co., executed a transfer of these 8875 paid-up 
shares, and on the 4th of June last he, as managing director of re- 
spondent company, sent the transfers and scrip to the secretary of 
appellant company to have the same perfected by registration. On the 
18th of June there was a meeting of directors of appellant company, 
and Macfie, as one of them, was present. The matter of perfecting 
these transfers was on the business-paper, and before the meeting 
closed Macfie asked to have the matter of transfers attended to, but the 
meeting was adjourned without doing anything in the matter The 
adjourned meeting lapsed for want of a quorum. On the 8rd of July 
(the next monthly meeting, and a full month after) — the transfer and 
certificates, with a request to perfect registration, had been sent to 
appellant company — the matter of these shares was again brought up 
there being present as directors Macfie and two others. The two other 
directors, against the will and in spite of the protest of Macfie, resolved 
that the transfers b$ not then proceeded with, and that the opinion of 
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the company's solicitor be taken as to whether they had power to 
register a company as a shareholder of appellant company. Macfie 
says (par. 7 of his aflfidavit, sworn 17th of July) : " At such meeting I 
pointed out that the shares were formerly held by a limited company, 
and stated that it appeared to me that by delaying the registration 
they were endeavouring to block the owners of these shares (the said 
Mines, Equipment, Finance and Agency Co. Limited) from voting at 
the annual meeting of shareholders of the said Queensland Mines 
Agency Limited, whereupon the chairman thereat, Mr. Alexander 
Corrie, stated that I could not read or state what was in his mind." 
These facts are not denied. The statement as to the directors having 
adjourned the consideration of perfecting the transfers, ostensibly to get 
opinion as to the right to register a company, is confirmed by the 
correspondence. The two directors present at the July meeting say, 
** Our intention in submitting the transfers to our solicitors was to 
obtain advice on several matters relating to and connected therewith.** 
And the chairman says the sufficiency of the stamp was one of the 
matters. Now, on the 3rd of July, at all events, the directors of 
appellant company knew that the respondents required registration in 
order to vote at the October meeting, and that if the transfers were not 
perfected that month there was a possibility that the right would be 
lost. Rule 21 of the Articles is so worded that, agreeing with the Chief 
Justice, I am disposed to think, as to paid-up shares, that if they (the 
company) refused to transfer they must give their reasons. I also 
think —but it is not necessary for this case to decide absolutely whether 
they would be so required by law — that question is at least so doubtful 
that if the directors knew of any objection capable of being cured, and 
were acting bo7id fide, I think they would have informed the respon- 
dent company of it. On the other hand, if the desire was to prevent 
voting at the next meeting, they would not run the risk of being com- 
pelled to state their reasons for rejection. Looking, therefore, at all 
the circumstances of this case — the delay in dealing with the applica- 
tion at all, the proposal to refer to solicitor on the alleged ground of 
doubt as to power to register a company in the face of their own 
memorandum of association (No. 22), and the previous registration of 
a limited company as a shareholder ; the abstention from mentioning 
the insufficiency of stamp ; and the long delay without registering in 
the face of possible construction of Article 21 ; and the urgent neces- 
sity of prompt action in matter of transfers relating to shares of com- 
panies concerned with mining matters — I do not differ from the Chief 
Justice in holding that the delay was unreasonable, and I agree with 
the inference stated by him " that the delay has been intentional with 
a view to prevent the applicants from exercising the rights of members 
at the October meeting." 
But I also come to the conclusion upon the evidence that the stamp 
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was insufi&cient, and that the directors of the appellant company were J^ ^^ The 

Queensland 
not bound to, and ought not to, register such transfers, knowing, as I Mines Agency 

believe they must have known, that the value stated was less than the true ExvarteTBXi 

value. Indeed, how the directors of the respondent company could Mines 

be led to say that shares for which they had paid over £6000 of their Finance 

£10,000 capital was at the time of the purchase, known to them to be Agency Limited. 

worth nothing, is more than I can understand. The Mines Equipment BealJ. 

and Finance Agency Co., Ltd. is formed for various purposes, with a 

capital of d610,000, divided into shares of £1 each. Amongst the 

objects for which it is formed. No. 20 of the memorandum of association 

empowers the directors to acquire shares in any company, and No. 10 

authorises the directors to pay for property acquired either in cash or 

shares ; but the directors have no more right to give shares for what 

is of no value, than cash. And I come to the conclusion, on the 

uncontroverted statements in the affidavit of the respondents' directors, 

that the shares were undervalued at £10 for the 13,875, and that the 

directors of the appellant company so belieyed, and therefore ought 

not to have registered the transfers until sufficiently .stamped. This 

appeal, however, is in the nature of a re-hearing, and it has been 

adiritted that the transfers are now properly stamped as decided by 

the Stamp Commissioners, with full knowledge of all the facts. I see 

no reason, therefore, for now in any way altering the judgment of the 

judge of first instance. The transfers are now fit for registration as 

documents, and had his attention been specially called to the deficiency 

of stamp, his order for registration could have been made conditional 

upon that omission being corrected. The appeal will be therefore 

dismissed, and the judgment of the Chief Justice affirmed, but under 

the circumstances, with no costs of the appeal. 

Solicitors for ihe appellants : Thynne d Macartney. 

Solicitors for the respondents : Bouchard d Holland. % 
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Griffith C.J. 
Cooper J. 
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DYER V. HENRY, Ex parte DYER. 

r 

The Justices Act, 1886 {50 Vic, No. 17), s. 209— Appeal from order 
of justices — Distress and imprisonment in default of payment of costs 
— Appellant not a person against whom order made. 

On the hearing before justices of a complaint by a mother on behalf of her son, an 
infant, of an assault upon the infant, the justices dismissed the complaint and 
ordered the complainant to pay a sum of £3 8s. for costs. This amount not 
having been paid, the adjudicating justices subsequently met, and in the 
absence of the complainant added to the minute of their order the words, " and 
in default of payment levy and distress, in default of distress one month im- 
prisonment in Roma gaol." A formal minute of the order was drawn up and 
served on the infant. On an application by the infant (against whom, in 
assumed pursuance of that order, the justices subsequently made a farther 
order for imprisonment) to quash the order as amended by the justices : 

Held^ that the amendment of the order by the direction for the recovery of the 
amount of costs by distress and imprisonment was not an order within the 
meaning of s. 209 of the Justices Act, and that no appeal would lie from such 
an order by way of quashing order. 

Held, also, that the appellant, although aggrieved by the order for his imprisonment, 
could not object to the order made by the justices on the complaint, as he was 
not a party to the proceedings. 

Motion on behalf of Clifford H. Dyer, an infant, to make absolute a 
rule nisi calling on John Henry, defendant, and the justices of Roma, 
to show cause why an order directing that in default of payment of .;^3 
8s. for costs awarded on the dismissal of a complaint made by one Mary 
Dyer that amount should be levied by execution, and in default of 
execution the "plaintiff" should be imprisoned for one month. 

The complainant, Mary Dyer, on behalf of her son, the present 
appellant — an infant— charged the defendant Henry before justices 
with an assault upon the appellant. The justices dismissed the com- 
plaint, and ordered the complainant to pay £3 8s. costs. The costs 
not having been paid, the justices subsequently met, and in the absence 
of the complainant added to the minute of their order the words ** and 
in default of payment, levy or distress ; in default of distress, one 
month's imprisonment in Roma gaol.'* A formal minute of the order 
was drawn up and served on the infant, Clifford Dyer. The justices 
subsequently, in assumed pursuance of this order, directed the 
imprisonment of the infant, who obtained from Real J. an order nisi 
to quash the order upon which the justices assumed to act when direct- 
ing such imprisonment. 

Sydes showed cause. He cited Justices Act^ s. 209 ; Paley 264, 
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Feez moved the rule absolute. He cited ?jX parte Bennett (18 ^J^*^ ^- Hbnby, 

Ex parte Dyeb. 
N.S.W.L.S. 15), Wilkinson (8rd Ed.) 811. 

Griffith C.J. : The order sought to be quashed is alleged to have 
been made by the justices at the Roma Police Court on 9th July, when 
they directed that in default of the payment of certain costs awarded 
to the defendant on the dismissal of a complaint, the amount should 
be levied by execution, and that in default of sufficient distress the 
complainant should be imprisoned for one month. It is objected that 
the order was bad because the complainant was not heard before it was 
made. To that the answer is made by Mr. Sydes that this direction 
was not an order within the meaning of s. 209 of Tlie Justices Act, 
which deals only with orders made in judicial proceedings. We think 
that that is so. The direction is not an order within the definition 
given in s. 4 of that Act, and appears to be a misdirection for the issue 
of a warrant. It is, therefore, not an order from which relief can be ob- 
tained by way of quashing order. There is a further objection to the 
present proceedings. The order is an order made against the com- 
plainant, but the -present applicant is not the complainant. The comr 
plainant was his mother, and he had nothing to do with the matter. 
He is a stranger coming here complaining of an order made against 
someone else. It is true that the justices made an order to arrest him, 
which they had no right to make, and that he should feel aggrieved is 
only natural. But the fact that the justices, in issuing a warrant, 
made a mistake, is no reason why the Court should make another mis- 
take, and, on the application of a stranger, quash an order which is not 
made against him but against someone else. The whole proceedings 
seem to be erroneous, and the only thing we can do is to discharge the 
order nisi. 

Sydes asked for costs against Mrs. Dyer. 

Griffith C.J. : But she is not here. 

Order nisi discharged, without costs. 

Solicitors for appellant : Morris d Fletcher, for Di/ball, Roma. 

Solicitors for respondent : BoucJiard d Holland, for Maytie, Roma, 
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BENNETT v. BENNETT. 

1900 Divorce — Practice — Leave to proceed without co-defendant — Divorce 

7th and 28th ' ' 

September. Rules, 1894, r. 27. 

Cooper J. ^ husband had no intercourse with his wife for a year and nine months before the 

^ ^ . birth of a child, which the wife registered as illegitimate. She told her 

^^ ^f^^. '' husband she had committed adultery with a man whose name she disclosed. 

After diligent inquiries, no evidence could be obtained against the man named. 

He denied the allegation, and wrote to the husband's solicitors that he did 

not desire to be made a co-defendant. 

Held^ that the husband should be excused from joining any person as co-defendant 

in an action for divorce. 

Application for leave to proceed in an action for dissolution of 
marriage without joining a co-defendant. 

From the affidavits filed it appeared that the plaintiff had no inter- 
course with his wife within one year and nine months of the birth of a 
child, which his wife (the defendant) admitted, and had it registered 
as such, was illegitimate. The defendant informed the plaintiff that 
she had committed adultery at Sandgate with a man whose name she 
disclosed. It was stated that the defendant was most unreliable and 
untruthful, and notwithstanding diligent inquiries, no evidence could be 
obtained against the person accused. 

Lukitif for plaintiff, referred to The Divorce Rules and Matrimonial 
Rules, 1894, r. 27, Saunders v. Saunders (1897, P. .89), Edwards v. 
Edwards (lb., 816), Jones v. Jones (1896, P. 165). 

There was no appearance for the other parties. 

Cooper J. adjourned the application in order that the person accused 
of adultery with the defendant might have an opportunity of stating 
whether he desired to be made a co-defendanL 

The co-defendant denied the allegation of adultery, and wrote to the 
plaintiff's solicitors that he did not wish to be added as a co-defendant. 

Cooper J, : I order that the plaintiff be ^excused from joining any 
person as co-defendant. 

Solicitors for applicant : O'Shea S O'Shea. 

[Reported by Mr. Geo. Soott, M.A., Barrister-at-Law.] 
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HAWKE r. McGRATH. 

Lease — Breach of covenant to paint — Forfeiture — Belief — Becovery 1900. 

25th Septemher, 
of possession — Option to purchase^ Beat Property . ct of 1861 (25 

Vic., No. 14), ss. 53, 71, 72—41 Vic, ^o. 18, s, 31. 

A lessee was ordered to deliver up possession of leasehold premises, and to bring 
the lease into Court in order that the judgment might be indorsed thereon, and 
an entry made in the register book pursuant to s. 72 of The Real Property Act 
of 1861, for breach of a covenant to paint the premises. 

Section 31 of The Real Property Act of 1877 imposes no liability on the lessor, but 
relieves the lessee. SenihUy however, that if the damages are repaired, even by 
a stranger, and the lessee derives benefit therefrom, the liability under the sus- 
pended covenants revives. 

Action for a declaration that the plaintiff was entitled to possession 
of certain premises at Roma for breach of a covenant by the lessee to 
paint, and for an order for the delivery up of the lease to be cancelled, 
and for damages. 

By an agreement for lease entered into between the plaintiff as lessor 
and the defendant as lessee, on the 1st day of January, 1898, and duly 
registered, certain land and buildings were demised to the defendant 
for seven years at a rental of £1 a week. The agreement contained 
several covenants : (1) That defendant should repair and yield in 
repair ; (2) that plaintiff should paint the buildings during the first 
three months of the first and fifth years of the term, and that defendant 
should paint the buildings during the first three months of the third 
and seventh years of the term ; and it was expressly declared that the 
covenants to be implied against the lessee by virtue of subsection 2 of 
s. 71 of The Heal Property Act of 1861, should be modified and read as if 
the words " one calendar month " were inserted therein instead and in 
the place of the words ** six calendar months." It was further agreed 
that if the lessee desired to purchase the land and buildings demised, 
he could do so on or after the 1st January, 1900, but not sooner, at 
the price of £500, on giving six weeks' notice of intention to purchase, 
and on paying the purchase money within seven days of the expiration 
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Hawke p. of the said notice. Before the expiration of the first three months of 

' the first year plaintiff had caused a considerable amount of painting to 

be done on the buildings, but had not exactly complied with the terms 
of the covenant. Defendant had not done or caused to be done any 
painting whatever at any time, and after the expiration of the first 
three months of the third year and one month more, plaintiff, on the 
7th May, 1900, gave defendant notice of the default, and of plaintiff's 
exercise of the powers contained in the lease. During the month of 
February, 1900, the buildings were damaged by a storm, and were re- 
paired within two days at a cost of £14 9s. lOd. This amount had 
not been paid by the plaintiff or defendant. 

Plaintiff claimed re-entry, cancellation of the lease, and damages for 
breach of the covenant to paint. 

Defendant claimed that performance of the covenant by the plaintiff 
to paint in 1898 was a condition precedent to defendant's performance 
in 1900 ; that the covenant by defendant to paint was suspended, under 
the provisions of s. 81 of The Heal Property Act of 1877, hj reason of 
the damage caused to the buildings by the storm ; and that he had an 
option to purchase which still existed in his favour, and had never been 
waived by him. 

The defendant had sublet, with the assent of the plaintiff, to one 
Pearce, for three years, at a rental of thirty shillings a week. After 
the writ had been issued, Pearce let the premises to one Meiklejohn for 
twenty-five shillings a week. 

Real J. found the following facts : (1) That plaintiff, before the 
breach of covenant to paint, was ready and willing to pay cost of repairs 
if defendant would surrender his lease ; (2) and that he deliberately 
abstained from calling defendant's attention to his breach of covenant, 
to paint until default had continued long enough to give him a right 
to re-enter, for the purpose of enabling him to obtain possession of 
the property for breach of covenant to paint ; (8) but that defendant 
knew that the time for painting mentioned in his covenant was passing, 
and omitted to paint under the belief that he was not bound so to 
do by reason of plaintiff's refusal to pay for repairs made necessary by 
the storm. 

Scott for the defendant, stated that the defendant was prepared to 
paint according to the covenant, and submitted he was entitled to 
relief. (Sanders v. Pope, 12 Ves. 282 ; Woodfall's Landlord and 
Tenant, 12th edition, p. 802). Plaintiff had not performed his covenant 
to paint. That was a condition precedent to the defendant's covenant. 
(Woodfall, p. 165).. The plaintiff had refused to repair the damage 
caused by the storm. The repairs had been executed on the authority 
of Pearce, the sub-lessee, but the plaintiff had refused to pay unless the 
defendant surrendered his lease. There was no evidence of damage. 
The sub-lessee was paying a higher rental with the consent of the 
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plaintiff, and it was stated in evidence that the plaintiff, if successful, Hawkx v. 

^f cGf'RATH 

had arranged to allow Meiklejohn to remain in possession at a rental 

of £1 per week, although he was paying Pearce twenty-five shillings. 
If the plaintiff recovered possession, the lease should not be cancelled. 
Under the circumstances there should be no order as to costs. 

Real J. : If I give relief it must be on stringent terms. I can give 
leave to amend by counterclaiming for the relief, the allegations in the 
statement of defence being repeated, and the findings as to facts stated. 

Macfjregor (Kingsbury with him) for the plaintiff. The defendant 
is not entitled to relief, and there is no power to grant equitable 
relief. There is a clear breach of covenant. The covenants are 
independent. Section 81 does not apply. There must be a complete 
destruction of the property. As to damages, the plaintiff is entitled 
to sufficient to paint the premises. The lease should be cancelled, 
and an order to that effect made under s. 72 of Tlie Real Property Act 
of 1861 f as the option to purchase is dealt with by s. 63 of the same 
Act, which alters the effect of the English cases as to the continuance 
of the right to purchase independently of the term of the lease. If 
equitable relief is given, it should only be on terms that a sufficient sum 
be paid to plaintiff's solicitor to cover the cost of painting and supervision, 
that arrears of rent since May last be paid up, and that plaintiff receive 
in addition damages for failure to paint for ten months. In any event 
plaintiff should get the costs of the action. 

Eeal J. : This is an action for breach of covenant under a lease and ^^ '^• 
for cancellation of the lease, and for damages. It appears that there 
are still four years to run, and about two under the sub-lease, so that the 
most the defendant could profit by it is £62, and he has to paint at 
the beginning of the last year. The estimate for the painting varied 
from £80 to £63. The defendant is liable for damages. There is no 
claim for use and occupation, so the plaintiff cannot claim the rent in 
arrear. Even if I had the power to grant relief against the forfeiture, 
which I very much doubt, I shall not do so, as the advantage to the 
defendant would be very small, and there would probably be more liti- 
gation. 1 shall not order the lease to be cancelled. The option to 
purchase may be dependent on or independent of the lease. But as 
that was not pressed, I am not called upon to decide it. The sub-lease 
to Pearce was agreed to by the plaintiff, and there is no covenant 
therein to paint. In my opinion s. 81 of the Act of 1877 imposes no 
liability on either the lessor to rebuild, or on the lessee to pay the rent. 
If the damages are repaired by any person, I am inclined to the view 
that the lessee, if he takes the benefit, is liable inasmuch as the 
covenants thereupon revive. Otherwise a lessee might remain in 
possession for ever and refuse to pay rent. Whether destruction in toto 
is necessary, or, as was contended by the defendant's counsel, damage 
is sufficient, I need not say, as the damage was repaired for the small 
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Hawke r, sum of £14 9s. lOd., and the sub-lessee states his business was not 

* interfered with. I therefore declare that the plaintiff is entitled to 

Real J. possession, and I assess the damages for breach at £35. After the entry 

required by s. 72 has been made, the lease will be restored to the 
defendant. 

Order and decree : Order and adjudge defendant to pay the plaintiff 
£35 for damages and deliver up possession on or before the 30th of 
September, and bring into court the lease to have endorsed thereon 
this declaration and judgment. Defendant to pay costs of action. 

Solicitors for plaintiff : Morris d Fletcher, town agents for Dyball, 
Roma. 

Solicitors for defendant : O'Shea d- (TShea, town agents for Mayncy 
Roma. 

[Reported by Mr. G. Scott, M.A.] 
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PILMER i;. No. 1 SOUTH ORIENTAL AND GLANMIRE GOLD 
MINING COMPANY LIMITED. 

The Mining Act of 1898 (62 Vic, No. 24), ss. 211, 214 (31) {32)— 
Accident in a mine — Negligence on part of mine-owner or manager — 
Examination of machinery and appliances by mine-owner — Nature of 
examination required — Non-ohsemmnce of duty — Erection of auto- 
matic self-closing doors — Place where doors to he erected — Appeal 
from District Court judge — Finding of faxit — Appeal on questions of 
law only. 



[Full Coubt]. 

1900. 
5th, 6th and 
8th September. 

30th October, 

Griffith C,J. 
Cooper J, 
RealJ, 



/f^^zStt^.f^SjZ, 



/fayS/i^<p3os 




The examiDation to be made by a mioe-owner, or his manager, of machinery and ^ '^C'y 

appliances intended to be used in a mine, in order to free the owner or manager /^S ^\. ^ t / ' 

from liability for negligence, need not be a highly scientific examination, but ' (SoS 

must be such & proper and careful examination as is reasonable under the 
circumstances. 

Subsec. 32 of s. 214 of The Mining Act of 1898 provides as follows : — " So far as reason- 
ably practicable . . . the mouth of every shaft shall be protected by automatic ^ ^o ^" 
self-closing doors fixed to the skids or guides below the poppet-heads so as to /9(fS •53^'^Of 
prevent the cage or anything else from falling down the shaft." ^ 

Edd, per Griffith G.J. and Cooper J. : That the place prescribed by this subsection 
for affixing self-closing doors is between the brace and the poppet-heads. 

^er Griffith C.J. : When the complaint is of failure to use an appliance which does 
not appear ever to have been used at the place or in the manner suggested, 
evidence must be given that such use is reasonably practicable. 

^er Cooper J. : The subsection does not apply to a mine in which cages are not used. 

Ktld, per Beal J. : That the subsection applies to all mines, and that the doors must 
be fixed in such a place as to prevent anything from falling down the shaft. 

P.'b death was caused by the falling upon his head of a piece of iron, forming part 

of the handle of a bucket which, owing to an internal flaw, broke off and fell ^o ^^ o-«-^ •al ^j^r 
down the shaft. Cages were not in use in the mine. The place at which the / , . J^ 

break occurred was above the ground and below the brace. There was no f^^f j/jt^jf^T^ G^ 
evidence to show that automatic self-closing doors had ever been used, or their 
use ever suggested, in such a position as to have afforded protection from the < 
accident. In an action by P.'s representative to recover damages against the 
owners of the mine in respect of his death : 

Held, per Griffith C.J. and Cooper J. (Heal J. diss,), that the failure of the defen- 
dant to provide the self-closing doors required by subsec. 32 was irrevelant. 

Hel4, a-^so, by Griffith C.J. : That assuming that the prescribed position for the 
doors was not above the place from which the piece of iron dropped, the 
plaintiff's case failed in the absence of any evidence to show that it was 
reasonably practicable to affix self-closing doors below that place. 

An appeal from the decision of a District Court judge sitting without a jury is not, 
as is an appeal from a judge of the Supreme Court without a jury, in the 
nature of a rehearing. The findings of a District Court judge on questions of 
fact can only be reviewed upon the same principles as are applicable on an 
appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. 
o 
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f'lLMER V, No. 1 

South Omental 

AND Glanmibe 

Gold Mining Co. 

Limited. 



Macgregor 
A.D.C.J. 



Appeal by the defendants from the decision of Mr. Acting District 
Court Judge Macgregor in an action by the widow and administratrix 
of George Pilmer .against the No. 1 South Oriental and Glanmire G.M. 
Co. Limited, for damages for the death of her nusband in the defen- 
dants* mine. 

All the necessary facts appear in the judgment of the learned Acting 
District Court Judge delivered at Brisbane on the 20th July, 1900, as 
follows : — 

In this case the plaintiff, as administratrix of the goods of George 
Pilmer, late of Gym pie, miner, deceased, claims the sum of £1600 from 
the defendant company as compensation, by way of damages, for the 
death of her husband, the said George Pilmer, alleged to be caused by 
the negligence of the defendant company, and by the non-observance 
in their mine of the provisions of Part XIII. of TJie Mining Act of 1898. 

It appeared from the evidence that on the 27th March, 1900, the 
defendants were engaged sinking a shaft at their mine, and had sunk 
to a depth of 905 or 906 feet from the surface, and had timbered the 
shaft to within some feet of that distance. At the surface were erected 
a poppet, and a main brace which was 20 feet from the ground-leve 
or surface frame, and connected with the surface frame at the corners 
whtithereof by perpendicular beams. The space in these beams was 
closed on two sides and open on the other two sides, except for cross- 
beq.ms of hardwood — on one side 12 feet and on the other side 18 feet 
from the ground level. Water had come into the shaft and necessitated 
the hauling of water as well as mullock. To haul the water an iron 
bucket, suspended by lugs riveted to its sides from a bow of iron having 
its ends looped through the lugs and brought back to touch the outside 
of the bow, was attached at the centre of the bow to the winding rope. 
There was also a guard iron of lighter construction than the bow 
attached to two sides of the bucket and crossing the bow at right 
angles, which took some of the weight, but the real purpose of which 
was to guide the bucket, without catching from the un timbered part of 
the shaft into the timbered part, and generally to prevent the catching 
of the edge of the bucket. The bucket on reaching the ground level 
was drawn above a movable skid. The movable skid, 14 feet long, in 
shape like a ladder, hinged at the feet to one side of the surface frame 
of the shaft, stood between two of the perpendicular beams while the 
bucket was passing, but, under control from the engine room, fell under 
the bucket when it was raised, and then rested diagonally above the 
shaft. The bucket was then lowered and directed by the movable skid 
between and outside the perpendicular frame, and as it descended into 
a trough, sunk next to one side of the surface frame, a valve in the 
bottom of the bucket was pushed open by a piece of iron fixed in the 
bottom of the trough, and the water escaped. When it was required 
to haul mullock, the bucket was changed, and the mullock bucket 



1000. 



TflE QUEENSLAND LAW JOURNAL. 



89 



drawn about four feet above the surface frame to what is called a brace. 
This is on the side opposite to the foot of the skid, and consisted of 
two trap doors, hinged on the perpendicular beams. The doors fall 
forward at an angle into the space above the shaft and are ..held in 
position by chains fixed to the beams. The mullock bucket was 
allowed to descend on these, a rope was afl&xed to a hook in the bottom 
of the bucket, and the mullock tipped outside the beams. When water 
was being landed these doors stood upright between the beams. With 
the exception of these trap doors, there were no other doors on or above 
the shaft. There was no cage in use at the mine, and the men went 
up and down on the buckets from the ground level. All tools were 
sent down from the same place. The main brace had never been used 
except when water was required for the boilers, and the water bucket 
was then emptied from the main brace. On the 27th March, 1900, 
the deceased, Geo. Pilmer, who was in the employment of the defendants, 
with others, in sinking the shaft, and was captain of his shift, went 
down at 8 a.m. to work at the bottom ol the shaft. He, with two 
others — Thos. Honeyman and Dawson — were engaged in boring there 
during the morning. A bucket of water came up the shaft while they 
were there, and the engine-driver noticed the bucket at the ground 
level, and detected nothing wrong with it. . The bucket knocked or 
bumped against the movable skid as it went up, and when it was at 
the top the engine-driver noticed that one end of the bow was out of 
the lug. About the same time Honeyman, at the bottom of the shaft,* 
heard a peculiar noise, and looked round and saw deceased in a stoop- 
ing position with his head under water. Honeyman went to deceased, 
and Dawson also came over, knocked "one" to stop the bucket in 
motion, which the engine-driver says he heard about a minute after he 
heard the knock against the skid ; at the same time Dawson picked up 
a piece of iron (exhibit 2), which is clearly the piece from the end of the 
bow (exhibit 1). One of the men below sang out, ** Come down on 
the bucket ; there is an accident." The manager changed the bucket 
with the help of the engine-driver, and was lowered, and shortly after- 
wards he and Honeyman brought deceased, who was insensible, to the 
surface. It was then noticed that exhibit 2 had a piece of felt hat on 
it, and there was a mark on the felt hat deceased had been wearing, so 
that there can be no doubt deceased was struck by exhibit 2. The effect 
was to break his skull and cause the brain substance to protrude. 
Deceased died shortly afterwards on the road to the hospital. He was 
86 years of age, married, with three children of the marriage, and was, 
on the 27th March, 1900, a thoroughly healthy man. He had earned 
for some time before his death £S 15s. a week. 

For the plaintiff it was contended — (1) That the breaking of the bow 
was prima facie proof of negligence on the part of defendants under s. 
211 ; (2) that the breaking of the bow was conclusive proof of negli- 
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gencG by reason (a) of non-observance by the defendants of the 
provisions of s. 214, subsec. 21, {b) of omission to test the bow ; 
(8) that the defendants were guilty of non-observance of the provisions 
of s. 214, subsec. 82 ; (4) .that the death of the deceased was caused 
through such non-observance; (6) that damages to the extent of 
£1500 had been suffered. 

For the defendants it was contended— (1) That the presumption of 
negligence raised by the fact of the breaking was rebutted by the fact 
of the existence of a flaw in the line of the breaking, by the fact that it 
was impossible to discover such flaw by careful examination, and by the 
^act that nothing more than ordinary wear of the bucket was shown ; 
(2) that the breaking was not absolute proof of negligence, as defend- 
ants had complied with the provisions of s. 214, subsec. 21, and there 
was no duty to test on the part of the defendants ; (8) that the defend- 
ants were not guilty of non-observance of the provisions of s. 
214, sub-sec. 82, as (a) the subsection was limited to cases of 
overwinding; (6) the mouth of the shaft did not mean the 
ground level, but the top of the shaft on the main brace, 
and that doors there would not have prevented exhibit 2 from 
falling down the shaft, and (c) if the mouth of the shaft did 
mean the ground level, then it was not reasonably practicable for the 
defendants to comply with the provisions of the subsection by reason 
of the stoppage of ventilation and the danger to the workmen coming 
up the shaft ; (4) that the absence of doors even at the ground level 
does not prove that the death was caused through the non-observance 
of the provisions of subsec. 82 ; (5) that by s. 217 an absolute duty 
was laid upon the deceased to report or complain of the absence of 
such doors, and to cease to use the shaft, if unsafe by reason of the 
absence of the doors, and that, having omitted to complain and con- 
tinued to work, he must be held guilty of contributory negligence ; (6) 
that the maxim volenti non Jit injuria applies to the circumstances of 
this case, and absolves the defendants from liability; (7) that the 
damages, if awarded, should be primarily assessed on the basis adopted 
by The Employers Liability Act^ and a reduction made on account of 
deceased's neglect of his duty under s. 217. 

For plaintiff, in reply, it was contended — (1) That the nature and 
extent of the flaw did not of themselves account for the breaking of the 
bow, and that therefore the presumption of negligence was not rebutted ; 
(2) that, as a matter of law, there was a statutory definition of "shaft" 
in s. 8 which inferentially gave a statutory definition of the expression 
" mouth of the shaft," and no evidence as to the meaning should be 
considered ; (8) that, as a matter of fact, the evidence showed that in 
defendant's mine the mouth of the shaft was at the ground level, and 
not at the main brace ; (4) that it was reasonably practicable to have 
doors at the ground level, as ventilation could be accomplished by 
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pumping air, and there would be no danger to workmen, as s. 214, Pilmeb v. No. 1 

' South Oriental 

subsec. 30, provided for a sufficient cover overhead when raising or ^j^ Glanmirb 

lowering them in the shaft ; (5) that the deceased had not failed to ^"""^ l^™^ ^*'' 

comply with any duty laid upon him by s. 217, and that he was not 

guilty of contributory negligence ; (6) that The Mining Act of 1898 A^IxS.j'f 

is a code, and the maxim volenti nan fit injuria does not apply, but if 

it does there is no evidence of any agreement by deceased that if any 

injury befel him the risk was to be his, and not his masters' ; (7) that 

the damages are to be as for a tort, and not on the basis adopted by 

The Employers Liability Act. 

Several sets of questions arise for determination hereon. The 
accident to deceased was the result of an accident to the bucket, and the 
first set of questions arise in relation to the breaking of the bow. It 
was contended that defendants should have tested this bow, or caused 
it to be tested, and that the omission to do so is evidence of negligence 
on their part, and, further, that by having a bow with a flaw in it they 
were guilty of non-observance of s. 214, subsec. 21, This implies that 
a test would have exposed the flaw, which is very doubtful on the 
evidence. But on consideration of s. 214, subsecs. 21, 28, and 87, I 
am of the opinion that the testing of a bow is not contemplated by 
The Mining Act, and that an omission to test is consistent with suffi- 
cient care on the part of mine owners. They are not manufacturers of 
bows, and in Lord Chief Justice Cockburn's summing up in Stokes v. 
Eastern Counties Railway Company (2 F. & F. 691) — a case which was 
approved in Readhead v. Midland Railway Company (L.R. 4 Q.B. 879), 
and where the circumstances seem to me analogous to the present cir- 
cumstances — he defines a degree of care which I respectfully adopt as 
the whole and proper duty of the defendants in relation to the 
bow in this case — " a careful examination, not with the aid 
of highly scientific authorities and scientific instruments, but 
an ordinary reasonably proper and careful examination." On 
the evidence it appears that this class of bow from the same 
maker had in every case but one — and that easily explained — 
for a long period been found perfectly safe ; that this bow did not differ 
in appearance from others ; that the experienced maker, as usual, made 
a careful examination of it before delivering it to defendants ; that the 
flaw could not be discovered by inspection, and that the bow was used 
for six or seven weeks. From these facts I come to the conclusion that 
the defendants and the deceased might reasonably be of opinion that 
this bow was in good order and condition up to the time of the acci- 
dent, and that there was no negligence on the part of the defendants 
in having such a bow. 

On the question whether the flaw is sufficient to account for the 
fracture with ordinary usage of the bucket, the evidence is conflicting ; 
but on the testimony of Mr. Murdock and Mr. Murray, who may be 
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considered thoroughly independent witnesses, I have come to the con- 
clusion that the flaw is sufficient to account for the fracture with 
ordinary usage, and that therefore the piesumption of negligence on 
the part of the defendants in relation to the accident to the bow is 
rebutted. The same conclusion is, of course, reached if the fact of the 
existence of the flaw, and the fact of the flaw being in the line of 
fracture, are considered sufficient to rebut the presumption raised by 
the fact of the breaking, and to throw the onus of proof of careless 
manipulation of the bucket on the plaintiff, as, in my opinion, there 
is no evidence of careless manipulation. 

The next set of questions arise in relation to the allegations of non- 
observance by defendants of the provisions of s. 214, subsec. 82, and 
the death of the deceased through such non-observance. It seems clear, 
on reading the section, that the words ** mouth of the shaft " and 
** anything else falling down the shaft " show a plain intention on the 
part of the Legislature that automatic self-closing doors should be fixed 
at the ground level. It was contended, however, for defendants that 
the mouth of the shaft meant the opening at the main brace, and that 
the intention of the section was to provide against accidents from over- 
winding only. The previous subsection (31) would seem to give some 
colour to this argument ; but the same subsection was relied upon by 
plaintiff to show that although over- winding was present to the mind 
of the Legislature when enacting subsec. 81, yet the words **or any- 
thing else " were added in subsec. 32. I have to confess that an 
attempt to explain one subsection by reading others has led to some 
confusion and a desire for precision, which may arise from ignorance of 
the details of mining ; but through this I have been driven to consider 
each subsection as complete in itself, and each containing a specific 
duty. I am therefore of opinion, from the interpretation of ** shaft " 
in s. 8 and the words of subsec. 32, that the Legislature intended by 
subsec. 82 that the automatic self-closing doors should be provided at 
the ground level, just above the surface frame, so as to prevent not 
only the cage in case of over-winding— which may have suggested the 
danger — but also anything else, from any cause, from falling down the 
shaft. It is clear, and defendants' witnesses admitted, that the only 
way to comply with the section, so as to prevent anything at the 
surface from falling down the shaft in such a mine as defendants*, is 
by doors at the ground level. The evidence called by defendants went 
to show also that in the opinion of experienced miners the expression 
<* mouth of the shaft" means the place whence the men, waggons, 
tools, etc., go down, and where the product of the mine is discharged. 
Under this construction, also, the mouth of the defendants' shaft would, 
on the evidence, be at the ground level. But defendants contended 
further that, if subsec. 82 has this meaning, it was not reasonably 
practicable for them to comply with the provision by reason of the 
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stoppage of ventilation and the danger to miners coming up. I am Pilmbr r. No. 1 
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of opinion that this contention cannot be allowed. Ventilation is dealt and Glanmibe 

with in subsec. 1, and the danger to miners coming up the shaft is ^^^J^^^^^' 

dealt with in other subsections, although again some confusion occurs 

SdLftCfiTOffor 
from reading them together. Subsec. 19 contemplates workmen A.D.O.J. 

coming up on the bucket, but subsec. 30 provides that in raising men 
a sufficient cover overhead shall be used, although it is true that in the 
latter part of this subsection the cage only is mentioned. If a distinc- 
tion is sought by reason of a " working shaft '* being mentioned in 
the earlier part of the subsection, it would appear from subsec. 14 that 
a working shaft may be a shaft like defendants* — one in which persons 
are employed. It is clear, however, that ventilation and prevention of 
danger to miners are specific duties laid upon the mine owners, and in 
my opinion are co-incident duties with the duties under subsec. 82. 
The difficulties of fulfilling all three may furnish sound criticism on 
any one subsection ; but I do not think that they can be urged as 
allowable defences on a failure to comply with anyone of them. It 
must be remembered, also, that the common operation of sinking a 
shaft, as defendants were doing, must have been present to the mind 
of the Legislature at the time of enacting those subsections. I am of 
opinion, therefore, that defendants have failed to show that it was not 
reasonably practicable for them to comply with the provisions of sub- 
sec. 82. Further, on a consideration of the evidence that exhibit 2 
fell from a water-bucket which has a position on the rope and in the 
shaft similar to that of a cage, and that defendants have made no 
attempt to provide doors of any sort fixed to prevent the bucket or 
anything else from falling down the shaft, I have come to the conclu- 
sion that they must be held guilty of a non-observance of the provisions 
of s. 214, subsec. 82. I am also of opinion that through such non- 
observance, exhibit 2 was not prevented from falling down the shaft 
and that thereby the deceased met his death. 

The next set of questions arise in relation to the duty of deceased. 
It was contended for the defendants that the deceased was under the 
provisions of s. 217, and that these provisions must be read separately, 
and that having failed to complain of the absence of the doors, he 
became guilty of contributory negligence. To allow the full applica- 
tion of defendants' contention would, in my opinion, make the work- 
men insurers of the safety of the mine and workings and appliances in 
an equal degree with the mine owners. I do not think that this is the 
intention of the section, but that it is intended to apply to matters 
more peculiarly in the knowledge and under the control of the work- 
men. I am of opinion, therefore, that the deceased did not omit to 
fulfil any duty laid upon him by s. 217, and that failure to complain 
does not make him guilty of contributory negligence. It is admitted 
that he was not guilty of any negligence directly contributing to his 
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death. It was further contended that deceased knew and accepted 
the risks from the absence of such doors, and that, therefore, the 
maxun volenti non fit injuria applied to the circumstances of the case. 
I am of opinion, however, that there is no evidence that there was any 
agreement by the deceased that if any injury befel him the risk was to 
be his and not the defendants', and that, therefore, the maxim does not 
apply. The only remaining question is the question of damages, which 
are to be allowed as for a tort, but only as compensation. Deceased 
had a reasonable expectation of about 80 years further life. I take 
as a basis 20 years of earning power, and allow the widow £1 10s. per 
week during that time as her benefit from his probable earnings. 
Taking the present value of £78 per annum for 20 years at 8 to 5 per 
cent., and allowing something in addition for the loss of the husband's 
society and guardianship, and considering also that the amount of 
negligence on the part of the defendants calls for no punishment pf 
any kind, I assess the damage at £1250. 

The findings of fact are : — (1) That the defendants are not guilty of 
negligence by reason of the accident to the bow ; (2) that the defend- 
ants are guilty of non-observance of the provisions of s. 214, subsec. 
82 ; (8) that the death of the deceased was caused through such non- 
observance ; (4) that the deceased was not guilty of contributory 
negligence ; (5) that the deceased did not agree that if any injury 
befel him the risk was to be his and not the defendants' ; (6) that the 
damages are £1250. 

I certify for seven witnesses. 



From this judgment the defendants appealed, on the grounds : (1) 
that the verdict was against the evidence; (2) that there was no 
evidence of negligence on the part of the defendants ; (8) that the 
deceased directly contributed to the accident and injmy ; (4) that the 
deceased voluntarily undertook the risk, with full knowledge of the 
danger ; (5) that there was no evidence of breach on the part of the 
defendants of The Mining Act of 1898, or of the regulations 
thereunder ; (6) that if there was any breach of the Act or regulations 
the observance of the same was not reasonably practicable in the 
defendants' mine at the time of the accident and injury ; and (7) that 
the damages were excessive. The plaintiff gave notice of a cross 
appeal against so much of the judgment as was adverse to her claim, 
on the ground that the adverse findings were contrary to the law and 
contrary to the evidence. 

FeezfSJumd with him) for the appellants: This appeal being an 
appeal from a District Court Judge sitting without a jury, is in the 
nature of a re-hearing, and this Court is not bound by the finding of 
the District Court Judge on questions of fact. (District Courts Act of 
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1891, ss. 144, 145, 147 ; Murison v. Rankin, 6 Q.L.J. 52 ; Coghlan v. 
Cumberland, 1898, 1 Ch. 704; Barltrop v. Collins, 9 Q.L.J. 141.) 

Griffith C.J. : It makes no difference, so far as regards the func- 
tions of this Court on the hearing of appeals from District Courts, 
whether the case was tried with or without a jury. The findings of a 
District Court judge stand on the same footing as if they were those of 
a jury, and the Court will review the findings of a judge on the same 
principles as those applied when it is asked to review tha findings of a 
jury — that is, it will disregard them only if il is shown that they are 
manifestly wrong. Section 147 may possibly somewhat enlarge their 
powers in that respect. The case of Murison v. Rankin {supra) is quite 
consistent with that view. There is great distinction between an appeal 
of this sort and an appeal from a judge of the Supreme Court sitting 
alone, which is in the nature of a re-hearing, so that in that case fresh 
evidence may be taken by the Court of Appeal. What I have said is 
the opinion of the Court. 

Feez: Then, practically, more power is given to a District Court 
judge than to a Supreme Court judge. If the District Court judge 
makes a mistake it cannot be put right. 

Gbiffith C.J. : A Supreme Court judge sitting alone is the only 
judge from whom there is an unrestricted appeal. 

Feez : This action was brought under s. 218 of Tfie Mining Act of 
1898, by the administratrix of a person killed by an ** accident ^' in a 
mine (Eaton v. Caledonian United and New Zealand G.M. Co., Ltd., 
8 Q.L.J. 3) The negligence alleged was twofold ; firstly, a failure to 
provide automatic self-closing doors, as required by s. 214 (32) ; and, 
secondly, a failure to make a proper examination of the machinery 
the defect in which caused the ** accident" which was the subject 
matter of this action. Appellants submit that the learned District 
Court Judge erred in his judgment on the question of the failure to 
provide the doors. They submit that it is not reasonably practicable 
to erect such doors in a shaft which is in the course of sinking. As 
a matter of fact, such doors are never, as a matter of mining practice, 
used on the goldfield where the accident occurred, nor anywhere else 
in Queensland, during the sinking of a shaft. Subsection 32 only 
applies to mines in which cages are used. 

Moreover, even if doors had been erected in accordance with the 
subsection, the accident would not have been prevented, as the place 
from which the piece of bucket fell was below the place at which the 
doors must, in pursuance of the subsection, be located. The doors 
could not be placed on the ground level, as that would render the use 
of the safety-hook impracticable, interfere with the ventilation of the 
mine, and render impossible the usual practice of miners of coming up 
in the bucket. The proper place for the doors, when the time for 
H 
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their erection arrives, is between the brace and the poppet-heads, and 
any other location would render them practically useless. 

On the question of the negligence to properly inspect the defective 
bucket, the rule laid down by the learned District Court Judge is the 
true one, and his decision on that part of the case must stand. 
Further, if the appellants were guilty of non-observance of the pro- 
visions of the Act, it was the duty of the deceased to have reported 
such non-observance, and he was guilty of contributory negligence 
fShanahan v. Taranganba G.M. Co,, 3 Q.L.J. 147). The damages, 
too, were assessed by the learned District Court Judge on an exagger- 
ated idea as to the earning capacity of deceased. 

Lukin (with him St, Ledger) for the respondents. The proper place 
for the doors was on the ground level, for a shaft is a " downward 
excavation '' (s. 8), and the words "anything else" in subsec, 22 point 
to something more than an intention to merely afford protection from 
the falling of the cage by overwinding (Wales v. Thomas, 16 Q.B.D. 
340). Subsection 32 is intended to afford a wider protection than 
that given by s. 867, subsecs. 24, 25, of the Victorian Act of 1890, 
from which it has clearly been taken. A consideration of the earlier 
legislation in Queensland on this question clearly bears out that 
contention. (The Mines Regulation Act of 1889, s. 49 (26) ; Frecheville 
V, Souden, 48 L.T. (N.S.) 612; McSwiney p. 720; Foster v. North 
Hendre Mining Co., 1891, 1 Q.B. 71.) The question whether the use 
of such doors was reasonably practicable, is a matter of fact upon 
which the finding of the learned District Court Judge cannot be im- 
peached. On the question of the negligence in the inspection, there 
was no evidence to support the finding appealed from. No test was 
made by the defendants, and the absence of such a test amounted to 
negligence. (Eaton w, Caledonian United and N.Z, G,M. Co., Ltd , 
8 Q.L.J. 8; The Merchant Prince, 1892, P. 179; Hyman v. Nijej 
6 Q.B.D. 686 ; Readhead v. Midland Railway Co,, L.R. 2 Q.B. 412, 
L.R. 4 Q.B. 879 ; Burrell v. Tuohy, 1898, 2 Q.B. I.R.. 271.) No 
defence of contributory negligence can be successfully set up, as it 
certainly cannot be shown that the deceased agreed that if accident 
befel him the risk was to be his and not his employers. 

Feez, in reply : With respect to the inspection of the appliances, 
the respondents took that reasonable care which is all the 'law 
requires. {Titus v. Bradford Railroad Co., 20 Am. St. R. 944, cited 
in Bevan at p. 762 ; Bichardson v. Great Eastern Railway Co., 1 C.P.D- 
342 ; Mamey v. Scott, 1899, 1 Q.B. 986, 998). 

C.A.V. 

80th October, 1900. 

Griffith C. J. : This is an action by the administratrix of a miner 
employed in the defendants' mine at Gympie, for damages for neglig- 
ence, resulting in the loss of his life. Thq miner was employed in 
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sinking a shaft, which at the time of the accident was about 900 feet PniMER v. No. l 

South Oriental 
deep, being, for some hundreds of feet, timbered and divided into two and Glanmirb 

chambers, and the lower portion being still untimbered. The earth ^^"^j^™"* ^^• 

taken from the shaft was raised by a bucket, and discharged at a 

temporary brace or landing stage about three feet above the surface. 

The work of sinking had been temporarily suspended, and the only 
operation going on was the baling of water, which was done by means 
of a large iron bucket. Apparatus had been constructed, and steam 
winding gear erected, above the mouth of the shaft, which would have 
been available for use for ordinary mining operations on the comple- 
tion of the shaft and the commencement of the work of raising 
minerals, but the time for this had not yet arrived. The death was 
caused by the falling of a piece of iron, which formed part of the handle 
of the bucket, and which, in consequence of an internal flaw, broke off, 
and dropped down the shaft, striking the man on the head, and in- 
flicting a fatal blow. 

By s. 2il of The Mining Act of 1898, the occurrence of an accident 
in a mine is jprivid facie evidence of ueglect on the part of the owner 
and the manager. The effect of this section was considered by the 
Court in Eaton v. Caledonian United and N.Z, G.M.Co.y Ltd, (8 Q.L.J. 8) . 

In the present case the neglect alleged by the plaintiff consisted (1) 
in the omission by the defendants to take precautions to see that the 
apparatus — i.e., the bucket handle — was in a proper and safe condition ; 
and (2) in their non-observance of the provisions of subsec. 32 of s. 214 
of the same Act, which provides that wherever reasonably practicable 
** the mouth of every shaft shall be protected by automatic self-closing 
doors fixed to the skids or guides below the poppet-heads, so as to pre- 
vent the cage or anything else from falling down the shaft." It is not 
in controversy that there were no automatic self-closing doors in use 
at the mine. 

The case was tried before the Deputy District Court Judge at 
Gympie, who found that the defendants were guilty of the non-observ- 
ance of the rule contained in subsec. 32, but not of the other neglig- 
ence charged, and assessed the damages at J&1260. 

The defendants' main ground of appeal is that the obligation imposed 
by s. 214, subsec. 32, did not attach to the defendants' mine at the 
time of the accident. It was urged by the appellants that an appeal 
from a decision of a District Court Judge without a jury is in the 
nature of a rehearing, so that the whole case is open to the Court as on 
an appeal from a decision of a judge of this court on a question of fact ; 
but the Court intimated, during the argument, that in their opinion no 
distinction can be made between findings of fact by a District Court, 
whether the case is tried with or without a jury, and that the only 
questions which can be raised on appeal in either case are questions of 
law. In a case like the present, the only question of law is whether 
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properly directed as to the law, m coming to the conclusion of fact 

appealed from. 

The plaintiff gave notice of cross appeal, impeaching the finding of 
the learned Deputy Judge on the question of fact found against her. 
The case was very carefully considered by the learned Deputy Judge, 
who has stated his reasons fully, and I have derived great assistance 
from his judgment, as well as from the very careful and exhaustive 
arguments that have been addressed to us on both branches of the case. 

I will deal first with the cross appeal. The alleged negligence con- 
sisted in a want of proper examination, by which the flaw would, it is 
said, have been detected. The learned Deputy Judge was of opinion 
that, although the happening of an accident is prima facie evidence of 
negUgence, the defendants could discharge themselves by showing that 
they had taben all reasonable care to secure that their machinery and 
appliances should be fit for the work to which they were to be put. 
He quoted and relied on the language of Cockburn, L.C. J., in Stokes v. 
Eastern Counties Hailicay Co, (2 F. & F. 728) — ** A careful examination 
not with the aid of highly scientific authority and scientific instruments, 
but an ordinary reasonably proper and careful examination" — as de- 
fining the extent of the duty of examination imposed by law on the 
defendants. 

It was contended for the plaintiff that the true rule to be applied is 
that laid down in the case of Hyman v. Nye (6 Q.B.D. 685) as the 
rule applicable to carriers of passengers. I am of opinion, however, 
that the measure of the duty of the defendants was to take reasonable 
care to secure the safety of the appliances, and that the rule as stated 
by the learned Deputy Judge is substantially correct as applicable to 
the facts of the case. What is reasonable is always a question of fact. 
The only question, therefore, open to this Court on this branch of the 
case is whether there was any evidence upon which he could find the 
fact in favour of the defendants. I think that there was such evidence. 
Several witnesses gave evidence with respect to the bow or handle of 
the bucket, its manufacture, the strain to which it had been subjected, 
the nature of the flaw, and the possibility of its detection by examina- 
tion. It is sufficient to say that in my opinion it was open to the 
learned Deputy Judge to arrive at the conclusion at which he in fact 
arrived. 

The other branch of the case raises questions of greater difl&culty. 
The material facts are not in dispute. It was alleged, and apparently 
with truth, that the use of automatic self-closing doors is almost, if 
not entirely, unknown at Gympie, and that such appliances are 
certainly never used on that goldfield, if anywhere, during the sinking 
of shafts. For the plaintiff it was contended that although the 
^ireption contained in subsec. 32 of s. 814 is only to be observed "when 
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common knowledge, always practicable to protect the mouth of a shaft and Glanmire 

by such doors, if desired, and that the difficulty, if any, in the way ^^^^^^^^ ^^• 

can only be a matter of expense ; and that consequently the obligation 

ought to be taken as an universal obligation, unless under exceptional 

circumstances, which do not exist in this case. 

For the defendants it was contended that the subsection in question 
does not apply to the case of a shaft in process of sinking and in which 
a cage is not used ; that if it does apply in terms, the absence of the 
doors had nothing to do with the accident, the prescribed position of 
the automatic doors being above and not below the place from which 
the piece of metal fell; and further, that it was not reasonably 
practicable to affix such doors below that place. 

The previous law on the subject was contained in s. 22 of The Mines 
Regulation Act of 1889, the provisions of which are substantially 
re-enacted in s. 214 of the Act of 1898, with amplifications. Subsec. 
10 of s. 22 of the earlier Act was as follows : ** Every working shaft 
in which a cage is used, and every division of such shaft in which 
persons are raised, shall, if exceeding fifty yards in depth, be provided 
with guide ropes and some proper means of communicating distinct 
and definite signals : (a) From the bottom of the shaft, and from 
every entrance for the time being in work between the top and bottom, 
to the top, and thence to the engine-room ; and {h) from the engine- 
room and the top to the bottom of the shaft, and to every entrance for 
the time being in work between the top and the bottom of the shaft." 
This is re-enacted in subsec. 11 of s. 214, with an addition not material 
to the present case. It is to be noticed that the express obligation 
imposed by this subsection to provide ^* guides " is limited to " work- 
ing " shafts, and further to working shafts in which "cages " are used. 
This is the first place in the section in which a reference is made either 
to cages or to guides. Then follow, in the Act of 1889, provisions 
(subsecs. 11 to 24) relating mainly to steam winding gear, which are 
re-enacted, with a few alterations not material to the present case, in 
subsecs. 12 to 26 of s. 214 of the Act of 1898. In subsec. 19 of the 
earlier Act (20 of the later) the term " cage *' is again used in a pro- 
vision prohibiting the placing of materials in a cage in which men are 
being raised or lowered, except when repairing the shaft. 

Subsection 30 of s. 22 of the Act of 1889 was as follows : " Every 
cage used in a mine shall be fitted with a safety-hook, or other suitable 
appliance, to prevent its fall down the shaft through overwinding.'* 
It will be observed that the object of the rule laid down by this sub- 
section is expressly stated to be to prevent the fall of the cage down 
the shaft through overwinding. This subsection is omitted in the Act 
of 1898, and in its place are two subsections, 31 and 32, which are as 
follows : 
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^^^mwBiT ^^* ^^^ ^^^^ coming into contact with them ; and no safety-hook shall 
be used that will not suspend the cage at the poppet-heads when 
detached from the rope. Wherever cages are used there shall not be 
less than a distance of fifteen feet between the floor of the brace and 
the pulley- wheel. Where buckets or other appliances are used, the 
inspector shall have power to determine the distance to be allowed 
between the floor of the brace and the pulley- wheel. 

** 82. The mouth of every shaft shall be protected by automatic 
self-closing doors fixed to the skids or guides below the poppet-heads, 
so as to prevent the cage or anything else from falling down the shaft.*' 
Here it is to be noticed that the object of the rule embodied in 
subsec. 81, although it is not explicitly stated, is evidently to protect 
miners from the danger of the cage being drawn right up to the pulley- 
wheel by overwinding, and then becoming detached and falling back 
down the shaft, and that the object of the rule embodied in subsec. 82 
is expressly stated to be to prevent the cage ** or anything else " from 
falling down the shaft. It is apparent, therefore, that in this part of 
the. Rules the Legislature was dealing with the same kind of dangers 
as those dealt with in subsec. 80 of the Act of 1889, but desired to 
make more efficient provision for the same object. It is also apparent 
that in subsec. 81 they were dealing with mines in which there are 
*' poppet-heads," ** braces," " pulley-wheels,** and either '* cages" or 
^'buckets,*' while subsec. 82 seems to assume that there will be ''skids 
or guides,** as well as poppet-heads, and that a cage may be in use. 

Before further considering the language of subsec. 82 it is, I think, 
right to refer to s. 867, subsec. 27, of the Victorian Mining Statute 
of 1890, to which Mr. Lukin very properly called our attention, and 
from which subsec. 82 in the Act of 1898 has obviously been adopted, 
with variations. It is as follows : ** Spring catches or automatic 
or self-acting doors or tumblers of a suitable kind shall be affixed to 
the skids or guides below the poppet-heads of every shaft in which a 
cage is used to prevent the fall of the cage down the shaft when 
detached from the rope or chain by overwinding.** This provision 
applies, in terms, only to shafts in which a cage is used, and its object 
is plainly stated to be to prevent the cage from falling down the shaft 
if detached by overwinding. Moreover, the position and mode of 
attachment of the doors are explicitly prescribed. It is clear that the 
position of the doors when closed is required to be somewhere above 
the brace, and at a very short distance below the place where the 
bottom of the cage would be if, in consequence of overwinding, it was 
drawn right up to the pulley- wheel and became detached. 

Having regard to the intimate relations that for more than a quarter 
of a century have existed between the mining laws of Victoria and 
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the Legislature of this colony had in view, in framing the Act of 1898, and Glanmirb 
the then existing laws of Victoria, and that the intention was to pro- ^^^limmed^ ^' 
vide better protection for the mouth of the shaft than was afforded by 
that law, or the existing law of Queensland. With this view they 
adopted a rule differing from that of Victoria in the following particu- 
lars : — (1) The object is restated and emphasised as being to protect 
the mouth of the shaft ; (2) The rule is to apply to every shaft where 
reasonably practicable; (3) The protection is in every case to be 
afforded by ** automatic self-closing doors," instead of by the optional 
use of spring-catches or automatic or self acting doors or tumblers ; 
and (4), the object of the provision is stated to be ** to prevent the cage 
or anything else from falling down the shaft," instead of, as in the 
Victorian statute, ** to prevent the fall of the cage down the shaft 
when detached from the rope or chain by overwinding," or the similar 
words of the then existing Queensland Act. But (5) the position and 
mode of attachment are to be the same as prescribed in the Victorian 
Statute, that is to say, they are to be ** fixed to the skids or guides 
below the poppet-heads." 

I am not prepared to say that these differences in the language of 
the two enactments ought to control the construction which we should 
put upon our own law, or, indeed, that they indicate any different con- 
struction from that which the Queensland enactment imports on the 
face of it. But they may serve at any rate to emphasise the several 
points to which the Queensland Legislature appear to have directed 
their attention. And, first, the provision is to apply to every shaft 
" wherever practicable." The question whether a cage is or is not in 
use is not to be the test of applicability, although it may be an aid in 
determining the question of practicability. I think, however, that in 
determining the question of practicability particular regard must be 
had to the directory provision as to the position of the doors and the 
objects to which they are to be attached. For, if in any mine the 
things to which the doors are to be attached are rightfully non- 
existent, so that it is physically impossible to afl&x the doors as 
directed, I think it cannot be said to be reasonably practicable so to 
attach them. So, if the mine is one in which poppet-heads below 
which they can be placed are rightfully non-existent. But in this 
proposition the word " rightfully" is all important. If the shaft has 
reached such a state of completion that it is reasonably practicable to 
provide skids or guides, I do not think that it is any answer to the 
complaint that doors are not provided to s^iy that there were no skids 
or guides. And this, notwithstanding the provisions of subsec. 11, 
which expressly requires the provision of guides in certain cases only. 
Any other view would, I think ,^ fail tp.gi^ve si^fficjenj) effect toifao word 
" every." The sljids cr guidpc re.ferr^4 to^ w]:iat6\j0i;thoir predsp fprm, 
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^^^.m^^v'ir ^^' ^® ^^ contact with them, their object being to ensure its regular and easy 

movement without catching or jerking. I think that the object of the 

direction that the doors shall be " fixed ** to these appliances is to secure 

that they shall be in permanent juxtaposition to the extension of the 

wall of the shaft, and not be liable to be accidentally or purposely 

moved or pushed aside. 

Applying this principle to the present case, it appears that, although 
cages were not yet used in the mine, the time for their economical use 
having apparently not arrived, and although no special ** guides " had 
been provided for cages in accordance with subsec. 11, yet there would 
have been no difficulty in providing them if the defendants had desired 
to do so. It is indeed by no means clear that subsec. 11 did not apply 
to their mine. For it appears that the shaft was over fifty feet deep, 
and that persons were raised in it, so that, if it was a working shaft 
within the meaning of the subsection — which is, to say the least, a pos- 
sible construction — and if the words " such shaft ** mean " working 
shaft," whether a cage is or is not used in it, the shaft was directly 
within its terms. Nor is it clear to me that there were not in this 
shaft skids or guides within the meaning of subsec. 32, to which auto- 
matic doors could have been fixed. In either view I think it cannot be 
said that such skids or guides were rightfully non-existent. For this reason 
I think that the defendants ought, in strict compliance with the law, to 
have provided automatic self-closing doors. It remains to be considered 
whether their failing to do so had anything to do with the accident. 

The direction is that the doors are to be fixed to the skids or guides 
** below the poppet-heads,** so as to prevent the cage or anything else 
from falling down the shaft. Reading these last words with the in- 
troductory words " the mouth of every shaft shall be protected,'* it is 
obvious that the primary object was to protect persons in the shaft 
from the risk of the cage or anything else that might be in course of 
being raised dropping back down the shaft during the period that 
elapsed after it had reached and gone above the mouth of the shaft. 
Their protection from other objects falling from above ground over the 
edge of the shaft is provided for by the obligation imposed by subsec. 
7 to fence the shaft. 

It was argued before us that the direction to place the doors below 
the poppet-heads is complied with if they are placed anywhere between 
the poppet-heads and the surface of the ground, and that the obligation 
is therefore to place them in such a position between these two levels 
as will effectually protect the mouth of the shaft, and that whether it 
is reasonably practicable to place them in such a position is a question 
of»fact!J It SQ!5iJigi*tD!me that this constBuction gives no effect at all to 
the worSe '*^bel6wwthCe^rpopp6?t■4.'efrds,*' 'hiii ttefe.tA Ulern as surplusage, 
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could, it is difficult to suppose that the Legislature thought it neces- ^^^'l^ed^ ^' 
sary, after saying that the mouth of the shaft should be protected by 
doors, to add that they should be not placed above the poppet-heads, 
where they would be obviously absurd and ineffectual. ** Below *' is 
therefore not used in contradiction to ** above." To hold that " below 
the poppet-heads " is only equivalent to ** above the ground " or 
" between the poppet-heads and the ground,'* would also be equivalent 
to disregarding the words altogether. In my opinion the words import 
a particular direction as to the place where the doors are to be placed. 
I think the word ** below " has the same meaning as in such sentences 
as ** below the ceiling," " below the top of the hill,*' ** below the sur- 
face,** ** below the eaves,** "below the belt.** This conclusion is 
strengthened by the words ** so as to prevent the cage '* &c. It is clear 
that the direction would not be complied with if the doors were so far 
below the poppet-heads that the cage, becoming detached by overwind- 
ing, would gain such impetus before reaching them as to be likely to 
crash through them. The word " so *' imports, I think, a direction 
not only as to position, but as to size and continuity of surface. But 
the danger of the fall of the cage appears to have specially presented 
itself to the minds of the Legislature, who, in the preceding subsec. 
31, had just made provision for a minimum distance between the floor 
of the brace and the pulley- wheel, evidently with a view to allow for 
possible errors in stopping the winding gear. I think it is quite clear 
that the prescribed position for the doors is, under ordinary circum- 
stances, in the space mentioned in subsec. 31 — i,e., between the brace 
and the pulley wheel. 

I have already called attention to the necessary position of the doors 
under the Victorian statute, and pointed out that the words of subsec. 
32 prescribing their position in Queensland are identical. It is diffi- 
cult to avoid the conclusion that the Legislature did not intend to 
make any alteration in this respect. And, as already shown, any 
other position would not afford protection against one of the dangers 
specifically mentioned, which is also probably the danger specially in- 
tended to be guarded against. This, then, being the prescribed position, 
the doors are directed to be there '* fixed '* to the skids or guides. I 
think this means that they are to be permanently attached in the 
prescribed place. 

It is contended, however, that the words, " so as to prevent the cage 
or anything else,*' &c., are the governing words of the subsection, and 
that they import that the doors must be of such a size and construction, 
and fixed at such a distance above the mouth of the shaft, as to 
prevent anything from falling down it. In this view the proper 
position of the doors would vary from day to day, according to the 
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Gold Mining Co. provide them would be practically without exception. The Legislature 

might, if it thought fit, enact that doors or other appliances covering 

" ' * the mouth of the shaft should be used in all cases. If it intended to 
do so, one would expect the subsection to read somewhat to this effect : 
** The mouth of every shaft shall be protected (or, better, * covered ') 
by doors in such a position and of such construction as to prevent 
anything from falling down the shaft." I cannot bring myself to 
think that subsec. 82, as framed, is synonymous with such an enact- 
ment. 

It will no doubt be the duty of the defendants, before they use the 
brace (which we are told is already constructed at a considerable height 
above the mouth of the shaft), to provide automatic doors ** below the 
poppet-heads.** But suppose that, while they are working the mine, it 
becomes necessary to bale the shaft, either in consequence of natural 
subterranean soakage, or, as has unfortunately sometimes occurred at 
Gympie, from a flood reaching the mouth of the shaft. The cage would 
necessarily be taken off, and a bucket substituted. Would it then be 
imperative to put up another set of automatic doors just below where 
the bottom of the bucket would be when it had reached its highest 
elevation ? I cannot think so. And if it would not be imperative 
then, why is it necessary now ? 

It appears to me that the true view of subsec. 32 is that it relates 
to a permanent protective adjunct to a mine, to be put in a particular 
prescribed place, the exact position of which must of course depend 
upon circumstances, but that it does not require the provision of 
moveable doors, or several sets of doors, to be shifted from day to day 
according to the nature of the work done in the shaft, and the height 
above the surface at which the substances taken from it are discharged 
or landed. If, in the ordinary course of careful management, it is 
reasonably proper to empty water baled from the mine on the surface 
of the ground (which in this case was not disputed), or to discharge 
earth at a lower elevation than the place where the automatic doors 
are directed to be fixed, so that the bucket never reaches that place, 
I think that an accident which occurs through the bucket or 
anything else falling down the shaft from that lower elevation 
is not due to a failure to comply with subsec. 32, whatever other pro- 
visions of the law may be violated. 

A complaint against the manager of a mine for a breach of subsec. 
32 would have to set forth that the mouth of the shaft was not " pro- 
tected by automatic self-closing doors fixed to the skids or guides 
below the poppet-heads so as to prevent the cage or anything else from 
falling down the shaft.'* In my opinion it would be a complete 
defence to such a complaint to show that automatic doors of proper 
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would not be necessary to so further and prove that the effect of the ^^^? Mining Co. 
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doors so placed was to prevent anything from falling down the shaft 

from a position lower than that of the doors. 

I have the less difGculty in coming to this conclusion, because I can- 
not entertain any doubt that the Legislature in framing subsec. 32 had 
in view the protection of persons in the shaft of a mine from accidents 
of a quite different sort from those arising from a defect in the con- 
struction of the cage or bucket itself. 

Against such dangers other provisions were made. The* one now in 
question would only be operative against them in the extremely im- 
probable evont of a piece of the bucket becoming detached and falling 
while the bucket was suspended above the mouth of the shaft and 
below the place prescribed for fixing the doors, wherever that may be. 

It is not disputed that if the doors had been fixed " below the poppet- 
heads," in the sense in which I understand that term, the accident 
would not have been prevented, inasmuch as the bucket from which 
the piece of iron fell never reached the place where the doors would 
have been. The omission to comply with subsec. 82 was therefore ir- 
relevant to the plaintiff's case. 

I have endeavoured to show that the construction of subsec. 82, 
which reads it as equivalent to an enactment that ** the mouth of every 
shaft shall be protected by doors . . . so as to protect . . . 
anything . . . from falling down the shaft," entirely fails to give 
effect to the words ** below the poppet-heads," and to the reference to 
the danger of the cage falling down the shaft. 

Assuming, however, that the words " below the poppet-heads " may 
be disregarded, and that the governing words are " so as to prevent 
anything from falling down the shaft," it remains to be considered 
whether it was reasonably practicable to put the automatic doors in 
some other place such that, being so placed, they would or might have 
prevented the accident. This is a question of fact, but it is not, in my 
opinion, one to which the answer is obvious, or which can be answered 
by intuition. This is well illustrated by the inability of the learned 
counsel to suggest what sort of doors he thought could be so fixed. If 
the subsection is read as suggested, it is clear that in order effectually to 
prevent ** anything " from falling down the shaft the doors would need 
to be permanently closed, except when opened for the moment to allow 
the passage of the cage or bucket, whether up or down. 

I pause here for a moment to remark that the word " protected," is 
not synonymous with " covered," and that although protection may 
not be absolute unless it is afforded by a cover, yet in this instance 
the mode of affording protection is expressly prescribed — namely, by 
means of automatic self-closing doors. 
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IjnDTEir ^^' *^® event, whatever that may be, which requires them to be closed for 
the protection of the shaft, they will close automatically. 

It is quite clear that this is not the same thing as doors affording a 
permanent cover. K such doors were intended, one would expect either 
that the word " self -opening " would also be used, or that the word 
" self-closing " would be omitted. The word <* covered " would also 
be an apter word than ** protected.*' The intention is, I think, ap- 
parent, that the doors are to be so constructed that, being ordinarily 
open, they will close of themselves from some impulse given them by 
a rising cage or bucket, either as soon as it has passed, or as soon as 
any risk arises, from overwinding or otherwise, of its falling back down 
the shaft, such impulse being given automatically — i,e,, without the 
fresh intervention of intelligently directed power. It seems to have 
been assumed by the learned counsel for the plaintiff that the doors 
are to be of such construction that the necessary impulse will be given 
by the mere passage of the cage or bucket in the ordinary course of 
work. But I entertain great doubt whether this assumption is well 
founded. I am strongly inclined to the view that the doors intended are 
• an appliance so contrived as to come into operation automatically only 
in the event of the cage or bucket becoming detached from the chain or 
rope, the doors being of such construction as to intercept not only the 
cage or bucket, but any part of it or anything that might fall out of it. 
In this view the word ** protected ** is aptly used as indicating ad- 
ditional protection against occasional dangers, instead of the word 
" covered," which would be more appropriate if the other view is 
adopted. But in either view it follows that the doors would have to be 
so placed that the automatic impulse would be applied either immedi- 
ately on the bottom of the cage or bucket passing above them, or on 
the danger arising. In the case of the defendants' mine, while the 
only operation going on was the raising of earth from the excavation 
of the shaft, and while the earth was being discharged or landed, as 
already stated, about three feet from the ground, which is not sug- 
gested to have been an improper or careless mode of working, the 
doors would have to be placed not higher than at that elevation. 
While the operation of baling was going on, during which the bucket 
containing water was raised to a greater height, they would apparently 
have to be placed at a greater elevation, to avoid the risk of a consider- 
able drop from the highest point attained by the bucket. But this is 
perhaps immaterial. In any view, the direction that the doors shall 
be automatic involves a direction as to their position with regard to 
the place where the elevation of the cage or bucket ceases. Now, 
whether on the closing of such automatic doors it would be practicable 
to proceed at once with the work of discharging the cage or bucket, or 
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the time being to be suspended, must depend upon the position, con- and Glanmire 

struction, and arrangement of the doors. ^"""^LimT^^ ^"^ 

I am of opinion that the Legislature, when they enacted subsec. 32, 
required the adoption of an existing known appliance capable of ap- 
plication to the mines to which the enactment was intended to apply, 
and did not impose upon mine owners the obligation to invent a new 
contrivance, or a new mode of applying a known contrivance adapted 
to different conditions, and in the meantime to suspend their operations 
under peril of a prosecution for breach of the law. It is not suggested 
that the defendants were in any way departing from the ordinary and 
reasonable modes of operation in emptying the water from their mine 
at a height of a few feet from the surface. Nor is it suggested that 
any one has ever seen or heard of automatic self-closing doors of such 
a construction that they could be put so as to close below the bottom 
of the bucket, and allow the operations of discharging the water or 
other material to continue in the ordinary way, if the greatest elevation 
of the bottom of the bucket above the surface did not exceed that which 
was the case while the mining operations were being conducted in the 
manner actually adopted. The learned counsel for the plaintiff con- 
tended, however, that the enactment is absolute, and that the defen- 
dants were bound to put such doors somewhere and somehow, so as to 
prevent ** anything'* from falling down the shaft, and that it was not 
for him to suggest where they should be placed, or how they should be 
constructed or affixed. But I think that when the complaint is that 
the defendants have been guilty of an offence, consisting in their failure 
to do something reasonably practicable, the thing omitted being some- 
thing which, so far as appears, has never been done, and the n^de of 
doing which is not obvious, the burden of proof is on the complainant 
to show that the doing of the thing is reasonably practicable. If the 
requirement of the law had been an abstract direction that the mouth 
of the shaft should be always protected or ** covered" by automatic 
doors or otherwise so as to prevent anything from falling down the 
shaft, there could be no question that such a protection would always 
be practicable. But when the requirement is not general, but contains 
particular directions, I think that the directions are an essential part 
of the enactment, and that it must be shown affirmatively that the 
carrying out of the directions is reasonably practicable. Was there, 
then, any evidence from which the learned Deputy Judge could find 
that it was reasonably practicable to provide such doors for the pur- 
pose of the actual operations of this mine ? There is no known limit to 
the achievements of human ingenuity, and I should be very sorry to 
suggest that such doors could not be invented, although I should be 
inclined to think that, if this was the intention of the Legislature, it 
would have been much simpler and easier to have said that a cage or 
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^"""li^ed^ ^''* if that was what they meant, that it should always be so 
covered. This, however, they have not said, unless the 
existing concrete direction, including the particular prescription 
that the doors shall be automatic, and shall be fixed to the skids or 
guides below the poppet-heads, is equivalent to such an abstract pro- 
vision. But I do not think that a judge trying a case under the 
Mining Act is entitled, applying his own real or supposed knowledge 
of mechanics or mechanical contrivances, to say that the use of a con- 
trivance which, so far as appears, has never yet been applied under 
such circumstances as those actually existing in the specific case, is 
** reasonably practicable " in the sense in which that term is used in 
s. 214, so that an owner or manager who fails to make use of the 
hypothetical and hitherto unknown contrivance is guilty of an offence 
punishable by fine and imprisonment. 

The opposite view would lead to singular consequences. Suppose 
the case of a manager of a mine complained against for failing to pro- 
tect the mouth of his shaft by automatic self-closing doors. At the 
hearing it is not disputed that the operations are being conducted in 
the ordinary course of careful mining. The defendant says that he 
never heard of any mode of applying automatic doors in the existing 
stage of the operations, and no evidence is offered that any form of 
automatic doors capable of application in such a case has ever been 
heard of. If the justices are of a mechanical turn of mind, with some 
imaginative faculty, they may think that such appliances could and 
ought to be invented, and that it is reasonably practicable to invent 
and use them. Other justices, possessed of less imagination, or less 
knowledge (real or supposed) of mechanics, might take the view that a 
man ought not to be visited with a penalty for acting on the assump- 
tion that it is not reasonably practicable to do something that no one 
has yet found out how to do. In either case there would be no appeal. 
If the view contended for by the plaintiff is adopted, and the question 
is merely one of fact which may be found either way without any 
evidence except the real or fancied knowledge of the tribunal, a new 
and singular and quite indefinite liability would be imposed upon the 
owners and managers of mines. And a new principle would be intro- 
duced into jurisprudence — namely, that the Court must or may take 
judicial notice of a disputed fact. I do not know of any principle that 
authorises a Court to take judicial notice of questions of fact except 
such as are notorious or of common knowledge. To hold that the 
practicability of adopting a specific appliance in any particular mine, 
or of making a new use of a known appliance devised for use under 
different circumstances, is a question of which a court may take 
judicial notice would, I think, be a dangerous and unwarranted exten- 
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of it. No evidence was given before the District Court to show that ^^limited!^ ^ 
any such appliance, so placed as to have afforded protection against 
the accident in question, had ever been in use anywhere under such 
circumstances as actually existed, or that its use had ever been sug- 
gested under such circumstances, otherwise than by the enactment 
under consideration. There was some evidence on the other side the 
weight of whicli was for the learned judge. But I cannot find any- 
thing in the evidence that would warrant a finding that it was reason- 
ably practicable in this mine to adopt such an appliance as directed in 
subsec. 32, assuming it to have the meaning contended for by the 
appellants. 

Although, therefore, for the reasons above given, I think the point 
immaterial, I am of opinion that, if it is material, the plaintiff failed 
to establish the necessary facts to entitle her to maintain this action. 

For these reasons I think that the appeal should be allowed. 

It becomes unnecessary to decide the other points taken by the ap- 
pellants. The points as to contributory negligence, and as to the de- 
ceased workman having voluntarily undertaken the risk with full 
knowledge of the danger were, however, sufficiently disposed of during 
the argument. But with respect to the objection that the damages 
awarded were excessive, I desire to be understood as expressing no 
opinion. 



Cooper J. : This is an appeal from a decision of the District Court Cooper J. 
by which the learned Deputy District Court Judge awarded £1250 
damages to the plaintiff, the administratrix of a miner who was killed 
in the defendants* mine whilst engaged in sinking a vertical shaft at 
great depth. A piece of iron, part of the handle of a bucket which 
was being used to raise water from the shaft, accidentally broke off while 
the bucket was at some distance above the surface, fell down the shaft, 
and struck the man on the head, causing his death almost instantly. 

In mining, one of the first things to be done is to sink the shaft, 
which is of a rectangular form, and is, at the surface when the soil is 
loose, secured by a substantial timber structure to prevent the earth or 
loose stones from falling down upon the workmen. The top is required 
by law to be securely fenced. As the work progresses the shaft must 
be cased or lined or otherwise made secure, whenever the natural strata 
are not soft [s. 214 (8)]. The workmen are lowered to their work and 
raised from it, and the earth and rock excavated below are brought to 
the surface in buckets or cages, the former of which are iron vessels of 
large capacity, which must be tipped or tilted over to be emptied ; and 
the latter are rectangular structures fitting closely in the shaft sliding 
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upon guides or skids, which are wooden supports fixed to opposite sides 
of the shaft. Cages are designed to carry, amongst other things, 
trucks either loaded or empty. The cage in ordinary use never leaves 
the area which is circumscribed by the vertical limits of the shaft 
itself, or their imaginary continuation in an upward dii:ection. When 
the cage is to be emptied, it is brought to a standstill at a brace plat- 
form, and the truck is wheeled out of its open side. On the other 
hand, when a bucket is to be emptied, it is drawn aside from its vertical 
position over the mouth of the shaft, either by being directly pulled 
laterally, or, as in the case of the mine in question, by an automatic 
contrivance called a movable skid which, after the bucket has passed 
upwards, falls aslant beneath its path, and on its descent deflects it to 
the position in which it is to be emptied. The buckets are raised and 
lowered by means of a chain, rope, or cable operated upon by one of 
four mechanical contrivances known respectively as a whim, a whip, 
a windlass, or steam winding gear. The first three, which are some- 
what primitive appliances, appear to be used only in sinking a shaft 
where it is of moderate depth — perhaps not exceeding 200 feet. The 
last may be used in a mine of any known depth. There is no pro- 
vision of the statute which enacts at what depth or under what con- 
ditions cages are to be used instead of buckets, but it would seem that 
the former are almost indispensable when lateral openings, such as 
drives or cross-cuts, are made from the shaft, because the minerals 
taken therefrom can be loaded into trucks, run to the mouth of the 
drive, and thence into the cage with a minimum amount of labour. In 
the case under consideration no cages had ever been used in the mine. 
There can be no doubt that mining is a dangerous occupation, and 
that those engaged in the actual work of excavation are, and I think 
always must be, exposed to considerable risk. This fact has been fully 
recognised by the framers of live Mining Act of 1898, who, whilst 
evidently desirous of encouraging the industry, have in Part XIII. of the 
Act, and particularly in the lengthy s. 214, apparently sought to antici- 
pate and, as far as possible, to minimise all known risks. The provisions 
of this section are very stringent, and any contravention of them or 
non-compliance with them is made a punishable offence. In endeavour- 
ing to give effect to the intention of the Legislature, I think one must 
be careful not to discern an offence, unless it is indicated by plain 
words or by necessary implication. Subsec. 32 enacts that in all 
cases where reasonably practicable *' the mouth of every shaft shall be 
protected by automatic self-closing doors fixed to the skids or guides 
below the poppet-heads so as to prevent the cage or anything else from 
falling down the shaft." This clearly assumes as a condition 
precedent to the construction of self-closing doors the existence of 
"the skids or guides" and ** the poppet-heads." The word "the" 
seems to point to a previous mention of skids or guides and poppet- 
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yards in depth, be provided with guides." " Skids *' eo nomine are ^^^LmiTST ^^' 

not previously mentioned, but I have no doubt they mean the same 

thing as guides. I am therefore inclined to the opinion that the skids 
or guides mentioned in subseo. 32 are identical with the guides, the erec- 
tion of which is rendered compulsory by subsec. 11. Poppet-heads are 
the structure which holds together and consohdates the poppet-legs or 
piles of timber fixed in the ground in a wide base about the shaft, and 
converging upwards till they join the poppet-heads, which are situated 
vertically over its mouth. They are previously mentioned in subsec. 
31 in connection with cages. The cage, as I have already said, is 
always in a position vertically above the bottom of the shaft, to which 
it would at once fall if released from the pulley, unless prevented by 
some mechanical appliance. One such device is automatic self-closing 
doors, which for such purpose obviously need not fix accurately or meet 
at all. There might be a considerable space between perfectly efficient 
automatic doors which would admit the passage of a piece of stone 
or wood or a mining implement sufficiently heavy to cause instant 
death if it should fall upon a man at the bottom of the shaft. It seems 
to me quite natural that the framers of this subsection should have 
taken that view, and, as an additional precaution, have added the 
words ** or anything else " when adopting, as they have evidently done, 
the phraseology of the Victorian section to the requirements of Queens- 
land. That section, though binding in Victoria, was not at any time 
part of our law. If it had been, I should have given more weight to 
considerations which arise upon a minnte examination and criticism 
of the exact words omitted from it and added to it by the draughtsman 
of our adaptation. Our legislators, no doubt, in common with the 
rest of our population, are presumed to know the law of Queensland ; 
but I am doubtful to what extent we ought to assume that they knew 
the law of Victoria, and gave to its interpretation the consideration 
which would have been necessary had they been making a deliberate 
alteration in our own law. 

I think that the construction of sub-sec. 32, which requires 
automatic self-closing doors to be fixed to every shaft, virtually 
involves the enactment that every shaft, whether worked by 
whim, whip, windlass, or steam winding gear, at whatever 
depth and whether with or without cages, shall be provided with 
poppet-heads and guides. In the absence of express words to that 
effect, or words which by necessary implication mean the same thing, 
I should hesitate to discover an offence in a non-compliance with such 
unexpressed provisions. I am therefore inclined to the opinion that 
s. 32 appHes only to shafts in which cages are used, and that it was not 
competent for the learned District Court Judge, discharging the func- 
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statute. 

I agree with the opinion of the learned Chief Justice as to 
the meaning of the words ** below the poppet-heads," and I think that 
in seeking for the true meaning of the words ** automatic self-closing 
doors fixed at the guides or skids below the poppet-heads " we are 
entitled to look for enlightenment to the interpretation put upon them 
by the Victorian Act, from a section of which they are taken verbatim. 
It appears that such automatic self-closing doors were placed above the 
brace just beneath the poppet-heads, in such a position as to prevent 
the fall of the cage if it became detached from the gear through over- 
winding. Indeed, this is expressly stated to be the object of these 
doors. Therefore, even if the construction of poppet-heads and the 
affixing of guides and automatic doors had been compulsory in the 
defendants' mine, I think that the accident would not have been 
averted, seeing that the prescribed position of the protecting doors was 
a point considerably above the spot where the bucket-handle broke. 
It must often be necessary to sink a shaft below the first level, and the 
only protection given to miners engaged in that work as against the 
carelessness of fellow-workmen in the drive above is a fence at the 
mouth of the drive, and, as against accident at the top of the shaft, I 
think the only protection is a similar fence there, where buckets are 
used ; and where cages are used, the addition of self-closing doors 
fitting so that neither the cage itself nor any loose material can fall 
through them. As against accident arising from other causes, I think 
the miners are very fully protected by elaborate provisions contained in 
various sections of the Act. I think the plaintiff must fail also on the 
cross-appeal. We are all of opinion that there was sufficient evidence 
before the Court below to justify the finding of the learned judge that 
the defendants had taken reasonable precautions to satisfy themselves 
of the strength and efficiency of the bucket -handle in respect of the 
purpose for which it was intended to be, and was, actually used. 
Real J. Keal J. : Whilst Pilmer was working in defendants' mine a piece 

of iron broke off the handle of a bucket, used for drawing water from 
the bottom of the shaft, and falling down the shaft, struck and killed 
him. The Mining Act of 1898y s. 218, enacts that ** if any person 
employed in or about a mine suffers injury in person or is killed 
owing to the negligence of the owner of such mine or owing to the 
non-observance in such mine of the provisions of this part of this Act 
(such non-observance not being solely due to the negligence of the 
person so injured or killed) the person injured or his personal repre- 
sentatives or the personal representatives of the person killed may re- 
cover compensation from the owner." To render the defendants liable 
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they must have been euilty of some breach of duty, the observance of Pilmee v. No. 1 
•^ © .7 J^ South Obiental 



which would have prevented the injury to Pilmer. Bowen J. in I'homas and Glanmirb 
V. Quartermaine (18 Q.B.D., at p. 694), says : " He (the person injured 
and plaintiff in that case) would have to prove that the defendant had 



been guilty of some negligence — that is to say, some breach of duty 
towards himself." By s. 211 : " the occurrence of any accident in or 
on a mine shall be prima facie evidence of neglect on the part of the 
owner and manager." The happening of this accident is therefore by 
statute, I think, made evidence, in the absence of any proof to the con- 
trary, that the defendants were guilty of some breach of duty, the proper 
performance of which would have prevented the accident to Pilmer. 
The Judge finds: (1) << That the defendants were not guilty of negli- 
gence by reason of the accident to the bow.'* (2) ** That the defendants 
were guilty of non-observance of the provisions of s. 214, subsec. 82." 
(3) " That the death of the deceased was caused by such non-observ- 
ance." (4) " That the deceased was not guilty of contributory negli- 
gence ; and (6) '* That the deceased did not agree that if any injury 
befel him the risk was to be his and not the defendants." He assessed 
the damages at £1250, and gave judgment for the plaintiff for that 
amount. The defendants appeal against that judgment on all the find- 
ings except the first. Plaintiff appeals against the first finding. 

The bow which broke was admittedly defective. The Judge says, ** I 
have come to the conclusion that the flaw was sufficient to account for the 
fracture with ordinary usage." And following on that statement, his 
first finding, ** That the defendants were not guilty of negligence," is, in 
effect, a finding that the defendants had taken reasonable care to supply 
a bow fit for the purpose to which it had been applied, and that the 
bow had been used in a proper manner, taking into consideration the 
class of bow which they properly believed it to be. I think that there 
was evidence to support the finding of the Judge in respect of the bow, 
and therefore I agree with the Chief Justice that the plaintiff fails in her 
appeal. 

Then as to defendants' appeal. The objections to the fourth and 
fifth*findings, although formally taken, were not seriously argued, and 
I can see no evidence of contributory negligence, nor of any agreement 
by the deceased that if any injury befel him the risk was to be his and 
not the defendants. And I think there is no ground for setting aside 
these findings. The second and third findings, taken together, entitle the 
plaintiff to judgment. The finding that the death of deceased was 
caused by the non-observance of s. 214, subsec. 82, is in effect a finding 
that such protection as therein prescribed would have prevented the 
accident. There was no doubt that if subsec. 82 applied to this mine, 
the defendants had not complied with it. 

In interpreting statutes — per Cresswell J. in Biffin v. Yorke (6 Scott 
N.R. 222, at p. 285)—" the judges are not to make the law what they 
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PiLMEB V. No. 1 may think reasonable, but to expound it accordinc: to the common 
South Oriental t,, »-, -ri-r^ 

AND Glanmibe sense of the words. And per Lord Esher in The Queen v. The Judge 

^"""^ LmiTE'lT. ^''' ""f ^^^y ""f Loncbn Court, "If the words of an Act of Parlia- 
ment are clear you must follow them." Section 214 says, ** The 
following rules shall, wherever reasonably practicable, be observed in 
every mine." Then follow some forty subsections prescribing rules. 
Subsection 32 says : " The mouth of every shaft shall be protected by 
automatic self-closing doors fixed to the skids or guides below the 
poppet-heads, so as to prevent the cage or anything else from falling 
down the shaft." The language of that subsection seems to me plain, 
so plain as to admit of only one meaning, which is, if the Legislature is 
to be taken to mean what it has plainly expressed, that **where reasonably 
practicable, the mouth of every shaft shall be protected by automatic 
self-closing doors, so as to prevent the cage or anything else from falling 
down the shaft." The question of reasonably practicable is one of 
fact. The evidence shows that the shaft was 905 feet deep, timbered 
to within a few feet of the bottom, divided into two chambers, used for 
the purpose amongst other things of raising and lowering the work- 
men. The men were, at the time of the accident, working at the 
bottom of the shaft. The Judge also visited the mine and saw the 
actual state of the shaft and the appliances, and upon the evidence and 
view he has decided that subsec. 32 applies to this mine, and therefore 
has found that it was reasonably practicable to protect the mouth of 
this shaft with automatic self-closing doors. We, during the hearing 
of this case, have decided that the finding of a District Court Judge is 
to be treated on appeal to this Court as if it was the finding of a jury, 
and cannot be set aside or disregarded if there is to support it any 
evidence upon which a reasonable man could act. 

Here, I think, the evidence was such that the Judge could come to 
no conclusion other than that it was reasonably practicable to protect 
the mouth with self-closing doors. But it is said that, looking at sub- 
sec 11 of s. 214, we ought to hold that subsec. 32 is to be read as if 
the words ** where any cage is used " were inserted after the word 
shaft in the first line. The argument — supposed to be derived from the 
wording of subsec. 11, which says : ** Every working shaft in which a 
cage is used, and every division of such shaft in which persons are 
raised or lowered shall, if exceeding 60 yards in depth, be provide] 
with guides and some proper means of communicating distinct and 
definite signals from the bottom of the shaft, &c., to the top, and 
thence to the engine room " — is founded on the assumption that the 
words " such shaft" in the words ** and every division of such shaft in 
which persons are raised" are not to be taken as meaning "every 
working shaft," but as meaning *' every working shaft in which a cage 
is used." The Chief Justice has pointed out that it is not at qjil clear 
that the words ** such shaft" do not mean " every working shaft." I 
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am inclined to think that would be the more reasonable construction, Ph-mee v. No. l 
i.T-ii-i-1 1 . ,. ^ • ixt_ South Oriental 

yet 1 desire to add on that point nothing to the reasons given by the and Glanmire 

Chief Justice, beyond pointing out that signals are only required when ^^^^iteiT ^^ 

guides are required, and it seems strange and hard to believe that the 

Legislature would dispense with any means of signalling in shafts 

more than 60 yards deep, merely because the owner did not choose to 

use a cage therein. The necessity of a signal from bottom of shaft 

to top, and thence to engine room, and from engine room to top, and 

thence to the bottom, &c., of the shaft, does not seem to have any such 

necessary connection with the use of a cage that the existence of means of 

communicating signals should be made dependent on the use of a cage. 

Assuming, however, that the 11th subsection does not expressly require 

guides or means of communicating signals in any mine, however deep, 

unless a cage is used, it does not follow that in shafts where cages 

are not used, guides and means of communicating signals ought 

not to be used. It could not, I think, be reasonably contended that 

in a shaft exceeding 50 yards in depth it was an improper thing 

to have means of communicating distinct and definite signals. 

The provisions of the Victorian Act of 1873, s. 5, subsec. 10, 
required, and the New South Wales Coal Mines Regulation Act of 1896 
requires, guides and means of signalHng in every working shaft exceed- 
ing fifty yards in depth and used for the purpose of lowering or raising 
persons, without any reference to the use of a cage. Indeed, the New 
South Wales Act expressly recognises that persons may be raised and 
lowered not only in a cage, but also in a tub. Under these circum- 
stances, it seems to me that even if the words of subsec. 82 were 
ambiguous, no inference could be drawn from subsec. 11 which, by 
reason of the use of the word *' guides" therein, could be held to limit 
subsec 32 to shafts where cages are used ; and I agree with the Chief 
Justice that the mere nonuse of a cage cannot determine that sub- 
sec. 32 does not apply to a mine. But it is further said that if we do 
not read in the words ** wherever a cage is used,'* yet, bearing in mind the 
object of the Act, and looking at the history of legislation on this 
matter both in this colony and the other colonies — in particular Vic- 
toria, from whose statutes it is evident, upon examination, that our 
statutes have in a great measure been copied and adopted — we ought to 
hold that subsec. 32 is to be read as if we found added to the subsection 
the words **upon any overwinding," or the words, ** through overwind- 
ing," and thus limit the protection to cases of overwinding. I do not think 
any examination of the statutes of the other colonies, past or present, 
or of the Acts of this colony not now in force, could justify introduc- 
ing such words of limitation or any of them, or any words which would 
alter the object for which protection is, by the words actually used, 
directed to be given. To introduce such words, or any of them, and 
thereby limit the shafts to which regulation subsec. 32 applied, or the 
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PiLMKE «. No. 1 purposes for which the protection to such shafts was to be apphed, 

South Oriental ,, . , . rr » 

AND Glanmire would, it seems to me, be, m the words of Lord Brougham {Gwynne 

^"''li^ST ^"^ ^- ^^^^^^' 6 Bing. N.C. 468), " in truth not to construe the Act, but 
to alter it." I think, however, that an examination of the previous 
legislation on the subject in this and the other colonies, and a con- 
sideration of the object of the mines regulation legislation, 
instead of furbishing any reason to come to the conclusion that 
the Legislature inadvertently omitted words and intended some- 
thing different from that which the words of sub-sec. 82 
in their ordinary sense express, will, oh the contrary, show that 
the words which it is said should be read in were intentionally 
omitted, and will therefore furnish a reason, if the words of s. 82 
are ambiguous, why this Court ought to give to it a meaning con- 
sistent with the ordinary meaning of the words now used, and incon- 
sistent with that which it would have if the words suggested were part 
of the subsection. Such an examination shows that the words we are 
now asked to consider as inserted for the purpose of interpreting sub- 
sec. 82, or words to the same effect, were in the Acts of the other 
colonies for some time before the passing of our Act ; that the alteration 
of form adopted by our Legislature was clearly intentional, and there- 
fore prohibits, as it were, giving to our Act the same meaning as if the 
words were retained in our section. To do so would, to my mind, be 
not merely to legislate instead of expound, but to make that law which 
our Legislature had deliberately rejected. The object of the mine 
regulations legislation in this and the other colonies was to lessen 
the risk and injury to persons employed in mines, and every later Act 
extends the protection. In Victoria the The Regulation of Mines Statute 
was passed in 1873. The Regulation of Mines Acts, 1879 and 1881 j 
which followed these two later, are repealed by The Regulation Mines 
and Machinery Act, 1883. That Act makes more ample provision for 
the protection of persons working in mines than the Act of 1878. 
Section 8 contains the general rules. Subsec. 25 provides " spring 
catches or automatic or self-acting doors or tumblers of a suitable kind 
shall be affixed to the skids or guides below the poppet-heads of every 
shaft in which a cage is used to prevent the fall of such cage down the 
shaft when detached from the rope or chain by overwinding." Sub- 
sec. 17, after providing that a cage used for lowering or raising persons 
shall have a proper cover, also says : " Wherever practicable, all 
persons working in shafts shall be protected from falls of material down 
such shafts by means of a roof or other suitable appliance." These 
two provisions give to workers in a shaft even greater protection than 
they will have by our subsec. 32, as interpreted by District Court 
Judge Macgregor. Tlie Victorian Mines Act of 1890 has continued 
both sub-sections without alteration, and The Mines Act of 1897 re- 
enacts the same without alteration, except that in subsec. 25 it omits 
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the words " spring catches." Our first Act on the subject of mines Pilmbe v. No. 1 

South Oriental 
regulation appears to have been 45 Vic, No. 6 (1881), s. 6 of which and Glanmieb 

was almost identical with Victorian Act, 1878, s. 5, but contains one ^°^i^^^^ ^' 

or two provisions not in s. 5 ; and in that respect it agrees with the 

Victorian Act of 1877. Our Act of 188.1 was repealed by 58 Vic, No. 
7 (our Mines Regulation Act of 1889), s. 22 of which re-enacted in sub- 
stance s. 6 of the Act of 1881, and corresponds in most particulars with 
s. 8 of the Victorian Act of 1883, but it contained no mention of self- 
closing doors, or of any of the appliances mentioned in subsec 25 of 
the Victorian Act, and had no such provision as in subsec. 17 for the 
protection of persons working in the shaft. The danger, however, of 
a cage falling down the shaft through overwinding was present to our 
Legislature, as subsec. 80 of s. 22 says : " Every cage used in a mine 
shall be fitted with a safety hook or other suitable appliance to prevent 
its fall down the shaft through overwinding.'* 

Our Act of 1889 was repealed by our present Act of 1898, s. 214 of 
which contains all the provisions of s. 22 of the Act of 1889, and some 
further provisions, apparently intended to add to the safety of persons 
engaged in mines. Section 214 is evidently framed with a knowledge of 
the Victorian Acts, as some of the additions made therein to the provisions 
of our former law are clearly copied [See part 2 of subsec 30, and com- 
pare with s. 351 subsec. 17 of Victorian Act of 1890]. It is to be observed 
that although part of subsec. 17 is adopted, the latter part of the sec- 
tion, which provides for protection to persons working in shafts from 
material falling down the shaft, is omitted. Our subsec. 32 is, however, 
worded quite differently from any subsection of the Victorian Act, and 
is expressly stated to be a provision made to protect the mouth of the 
shaft, and the purpose for which it is to protect the mouth is expressly 
stated to be to prevent the fall of the cage or any other thing down the 
shaft. The Victorian Act, dealing with the cage and overwinding thereof 
only in subsec 25, deals with the fall of other material in subsec 17. 
Our Act, by subsec. 31, requires special appliances for the safety of the 
cage, and by subsec. 32 makes a general provision for protection of 
persons working in the shaft against injury arising from the fall of 
anything whatever down the shaft from above the mouth. The New 
South Wales Coal Mines Begulatimu Act of 1866, designed to give 
protection to persons working in the mine, is framed on the same lines. 
Section 47, r. 26, requires guides and signals in every working shaft where 
persons are raised or lowered if exceeding 50 yards in depth. Kule 28 
requires ** a cover overhead for every cage or tub used for lowering or 
raising persons in any working shaft," and r. 19 provides that, ** Every 
shaft in the course of sinking shall be provided with a trolly to run over 
the pit mouth and receive the load when brought to the surface, such 
trolly to be large enough to cover the opening at the pit top." 

What then do we find. Victoria makes elaborate provisions to pro- 
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PiLMEB V, No. 1 tect persons from being injured by falls of a cage, and special provisions 
South Obieittal 
AND Glanmire to protect persons working in a shaft from injury through falls of 

^^^miTED^ ^ materials down the shaft, besides provisions to protect persons from 
any such fall when travelling up or down the shaft, including in the 
latter provisions (subsec. 18 of s. 135, Mines Act, 189Y) a direction 
that cages shall be used in all shafts exceeding 200 feet deep. New 
South Wales in Tlie Coal Mines Regulation Act of 1896 also gives pro- 
tection as already pointed out, and in particular requires as to every 
shaft in the course of sinking that the whole opening at the pit top be 
covered when materials are being disposed of. Our Act, subsec. 32, in 
another way, but in express words, requires the like or equal protec- 
tion for the mouth of the shaft, and shall we say the Legislature 
could not mean what they say, and whilst using words which would 
seem to give protection, did not intend to do so, and indicated such in- 
tention not by the words they used, but in some other way which this 
Court will declare. I see no reason, from the examination of past legis- 
lation in this or the other colonies, to doubt that we would be carrying 
out the intention of the Legislature by giving to subsec. 32 the natural 
and ordinary meaning of the words. The course of legislation is, I 
think consistent with the view, and consistent only with the view, that 
our Legislature intended, by subsec. 82, to protect persons working in 
shafts against injury by the fall of anything of whatever nature from 
above the mouth of the shaft, and even if we come to the conclusion 
that the method selected was not the best method or was a method 
which unnecessarily hampered mining operations, I think we ought to 
bow to the will of the Legislature, and leave it to the Legislature to 
remedy the defect. I think we are bound so to do, and, if we had the 
power to interfere, I think under the present Act we ought not so to do, 
as there is the power given, though not to us, to suspend, alter, or vary 
the rules in s. 214 in such manner as may be necessary with respect to 
every mine. (See s. 216). It is not often that the Legislature declares 
in words specifically the object of a particular section ; usually the section 
directs a certain thing to be done, and then if any ambiguity appears, 
the difficulty of interpretation is caused by the difficulty to decide what 
the Legislature really intended to accomplish by their enactment. In 
dealing with mines regulation our Legislature say what subsec. 
82 of s. 214, is intended to accomplish, and when that is done it seems 
to me that if the words are capable of a meaning which would carry 
out that object, a court ought give to the section that meaning, and 
ought not to add or insert words in order to give a different meaning. 
As to the question where is the mouth of the shaft, and where must 
the self-closing doors be fixed to comply with tlie subsec. 82, which 
requires such doors as a protection to the mouth so as to prevent the 
cage or anything else from falling down the shaft, one thing seems 
certain. To comply with that provision, the protection ought be in a posi- 
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tion to prevent anything taken from below to above the mouth from Pilmeb v. No. 1 
falling back down the shaft. The Judge finds that the mouth was at and Glanmirb 
the surface of the ground, from which place everything was sent and ^°^ lh^eiT ^^ 
every person went down the mine, and it appears that all material 
(earth, &o.) procured in sinking the shaft was discharged from the 
mine some 8 feet above the ground level. The bucket in which the 
same was brought to the surface was raised a little above 8 feet and 
then lowered to and discharged from a trap door at that level. The 
trap door was not self-closing and covered only a part of the opening. 
It would, to my mind, be absurd to suppose that any person intending to 
prevent any of such material, earth, stone, &c., from falling down the 
shaft by means of self-closing doors would place the doors above the range 
of discharge. And the exact spot at which doors, if fixed, might have 
been fixed between the ground and that which is called first or lower 
brace could make no diflerence. The New South Wales Act shows 
what is wanted in such case when men are sinking a shaft and the load is 
brought to the surface. Something is wanted to come below the load 
and be large enough to cover the opening at the pit top. I am in- 
clined to think with the District Court Judge that in this case the 
inouth of the shaft was at the surface, but whether it was, or was not, 
the mouth could not be above where the earth produced by sinking 
was discharged from the mine. Therefore, if this subsection means what 
it says, those doors, if provided, would have been, if not on the ground, 
at all events not more than 4 feet from the groimd and there is evid- 
ence to support the finding that doors so placed would have prevented 
the accident. If self-closing doors had been so fixed this accident 
could not have happened, as the break was certainly above the 
mouth of the shaft, and may have been 14 feet above the mouth. 
As to the damages, they were a question of fact from the Judge, 
and he had evidence before him to support his finding. I am 
therefore of opinion that the judgment should be afl&rmed, and this 
appeal be dismissed. The Act prescribing regulations does not there- 
by dispense with ordinary care, and if it had been raised in this case, 
I think it would have been on defendants to show that in having no 
protection over the man working in this shaft they were using reason- 
able care. [See s. 211 as to presumption of negligence.] 

The reasons for my judgment may be stated shortly thus : I think 
Bubsec. 32 of s. 214 means what it says, viz.:— The mouth of the shaft 
is to be protected so as to prevent the cage or anything else from 
falling down the shaft. 

SoKcitors for appellants : Chambers, Bruce d McNah, for F. I. Power, 
Gympie. 

Solicitors for respondent : Morris d Fletcher, for Tozer d Tozer, 
Gympie. 



120 THE QUEENSLAND LAW JOURNAL. 1900- 






COOPER f. MUNICIPALITY OF BRISBANE. 



Real J. 



CL/i ^^^ 

Local government — Drain — Nuisance — Compensation to owner of 
1900. land — Damages for yiuisance — Limitation of actions for compensation 

Auaust * — Limitation of action for nuisance — Interpretation of statute- 

Remedy where relief given but no form of action prescribed — The Local 
Government Act of 1878 {42 Vic, No. 8), s. 250 — The Health Act 
of 1884 (48 Vic, No. 17), ss. 20, 137— The Statute of Frauds 
and Limitations {31 Vic., No. 22), ss. 16, 22. 

Section 260 of The Local Government Act oj 1878 is not impliedly repealed by s. 20 
of The Health Act of 1884, and therefore a local authority who, in their entry 
upon private lands for the purpose of the construction of a drain, do not exceed 
the powers conferred by that section, are not liable as trespassers, although 
they were unaware of the authority conferred on them by that section, and 
assumed to act under another statute which did not authorise the entry com- 
plained of. 

In an action against a local authority for the wrongful construction, some 14 years 
previolisly, of a drain on private lands, plaintiff claimed compensation as owner 
under s. 250 of The Local Government Act of 1878, an injunction restraining 
the defendant from allowing the drain to be a nuisance, and damages for such 
nuisance. The jury assessed the compensation at £375 ; found that the drain 
was and had been a nuisance, and assessed the damage for such nuisance at 
£100, of which they found £60 was in respect of injury suffered within six 
months of action brought. 

Held^ that the action for compensation under the section, not being one which 
would before The Judicature Act have been enforceable by action of debt, but 
by an action on the case, s. 16 of 7'he Statute of Frauds applied to the action, 
which, being brought more than six years after the cause of action arose, was 
therefore barred. 

Talory v. Jackson (3 Croke 613) not followed. 

Held, further, that s. 137 of The Health Act precluded the plaintiff from recovering 
more than the damage caused within six months of the commencement of the 
action by the defendants' neglect of duty with respect to the drain. 

When a statute gives a right without providing any specific proviso as to the method 
of enforcing that right, it leaves the person who has to claim under that statute 
subject in all other respects to the provisions of the g^eral law as to the 
manner and time of enforcement of such right. 

Motions by plaintiff and defendants for judgment on the trial, 
before Eeal J. and a jury, of an action by Mrs. Ann Eliza Cooper 
against the Municipality of Brisbane for damages for alleged injury to 
property by the construction of a sewer, and for an injunction 
restraining the defendants from allowing such sewer to be a nuisance. 

All the facts and the arguments of counsel appear sufficiently in the 
judgment. 

Feez and W, F. Wilson for the plaintiff. 

Rutledge, A.G., Q.C., Lilley and Woolcock for the defendants. 

C.A.V. 
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MUNICIPALTTT OP 

Beal J. : The defendants, against the will of the plaintiff, and not- Bbisbanb. 
withstanding her protests, in the year 1886 constructed, and have ever Beifj 

since maintained, and intend to keep and maintain, a sewer which runs 
through the plaintiffs land from Thorn Street, Brisbane, to the Bris- 
bane Biver, and empties itself into the river from plaintiffs land. The 
district drained by this sewer and plaintiffs property are both within 
the Municipality of Brisbane, and the jury have found with respect to 
this sewer and the district drained by it as follows : — (1) That a sewer 
was necessary for the drainage of the district ; (2) that the defendants 
constructed the sewer where it now is in the honest belief that it was 
necessary to construct it for the effectual drainage of the district ; (8) 
that in the opinion of the jury the sewer is in the best direction for the 
effectual drainage of the district ; (4) that the direction of the sewer as 
now constructed is superior for the purpose of effectually draining the 
district to any of the alternative schemes in respect of which evidence 
was given at the trial ; (6) that the sewer is not so defective in its 
construction as by reason thereof to be a nuisance. But the jury also 
found in answer to question 17 that the defendants could effectually 
drain the district without carrying the sewer through the plaintiffs 
property, or any private property, by taking it via Wellington Road, which 
was one of the alternative schemes referred to in the jury's fourth finding. 
The defendants, for the purposes of this case, admit that that they did 
not comply with the provisions of ss. 8 to 17 inclusive of The Public 
Works Lands Resumption Act of 1878, or do any of the Acts therein 
required or directed to be done by a " constructing authority.'* 

Upon these admissions and findings plaintiffs counsel contend that 
the defendants are to be considered as mere trespassers ; that compliance 
with the provisions of The Public Works Lands Resumption Act was, 
VLndiQT the provisions oi The Health Act of 1884, a condition precedent 
to defendants' right to enter upon or take any private lands for the 
purpose of constructing a sewer thereon ; and that s. 20 of The Health 
Act impliedly repealed all previous provisions in earlier Acts relating 
to the same subject matter, and in particular repealed s. 250 of The 
Local Government Act of 1878 ; and they further contend that, assum- 
ing s. 250 to be in force, the answer to question 17 shows that the 
circumstances did not exist which entitled defendants under that 
section to enter and construct a drain through plaintiff's land. 

The 20th section of 'The Health Act is affirmative, and there is no 
necessary conflict between that section and s. 250 of TJie Local 
Government Act of 1878, and, therefore, I think, no implied repeal. 
This view was accepted and acted upon in Hymes v. Booroodahin 
Divisional Board tried before Harding J. in 1889. And it was expressly 
so directed by Mien J. in Muir v. Shunn (Courier Reports, 
March, 1890), following Earl of Derby v. Bury Improvement CommU' 
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Cooper v. sioners (L.R. 4 Ex. 222). I would consider myself bound by these cases 
Bbisbanr. even if my own view diflfered. I agree with them, and hold that s. 
250 of Tfie Local Government Act of 1878 is still in force. Section 250 
says : — " The Council may from time to time cause to be made altered 
or improved such main and other sewers and drains as may be neces- 
sary for the effectual draining of the municipal district and every part 
thereof, and any house or houses therein and also all such reservoirs 
sluices engines and other works as may be necessary for clearing such 
sewers and drains and if needful may carry such sewers through and 
across any underground cellars or vaults or under any of the streets or 
roads doing as little damage as may be. And if for completing any 
of the aforesaid works it be found necessary to carry them into or 
through any enclosed or other lands whether within or without the 
municipal district the Council may carry the same into or through 
such lands accordingly making compensation to the owners or occu- 
piers of any such lands for any damage which they sustain thereby 
and they may also where practicable cause such sewers to communi- 
cate with and empty themselves into the sea or into any river, or may 
cause the refuse from such sewers to be conveyed by a proper channel 
to the most convenient site for its collection and sale for agricultural 
or other purposes as may be deemed most expedient but so that the 
same shall in no case become a nuisance. Compensation for any 
damage sustained through the exercise of the powers conferred by this 
section may be recovered before any two justices in a summary way or 
in any court of competent jurisdiction." I am of opinion that upon 
the true construction of s. 260, the Council, acting bona fide, have a 
right to construct such drains and sewers as they deem necessary for 
the effectual drainage of the district, and to take such drains in such 
direction as they, acting honestly, believe to be the best for the pur- 
pose ; and, therefore, I hold that, upon the findings 1 to 6 of the jury, 
notwithstanding the answers to question 17, the defendants had a 
right to enter upon and construct the drain or sewer in question 
through plaintiff's land, and that, having the power under s. 260 of 
The Local Government Act of 1878, they show a legal justification, and 
are not liable as trespassers for so doing, even if, at the time of the con- 
struction, they were not aware of the authority or intended to act in 
pursuance of some other statute which did not give the authority. 

But s. 250 provides that the Council is to make compensation to the 
owners for any damage which they may sustain, and that the same may 
be recovered before any court of competent jurisdiction. And plaintiff, in 
the alternative, claims compensation. The Legislature, I think, in- 
tended that under s. 260 the owner should be entitled to recover at 
once the whole damage, present and prospective, and, therefore, the 
construction and maintenance, with right and intention to maintain 
for all time, or an indefinite time, gives only one cause of action. (See 
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President^ Councillors and Batepayers of Colac v. Summerfield, 1898 Cooper v, 

I ./ / - T% . Municipality OP 

A.C. 187, at p. 192, per Lord Watson delivering judgment of Pnvy Brisbane. 

Council and dealing with the construction of a somewhat similar Eeafj 

provision.) The jury have assessed the compensation for the injury 
caused to plaintiff's property by the construction of the sewer at the 
sum of £375 (answer to question 10), and they find that £10— part of 
that sum — ^was for actual injury during the course of the work ; and 
their answers to question 15 (a), (b), and (c) show that £865 — the other 
part of that sum assessed— is for depreciation in the value of the 
property by reason of the sewer being constructed thereon legally and 
with a right on the part of defendants to maintain the same thereon, 
and that ceasing to maintain it as a sewer would at once relieve the 
plaintiff from that (£865) loss. Therefore, it is not the mere act of 
constructing the sewer through plaintiff's property, nor the mainten- 
ance thereof in times past, which constitutes the greatest part of the 
injury done to plaintiff, but the right and intention of the defendants 
to maintain it there in the future. 

The defendants' answer to this claim for compensation, now assessed 
at £875, is The Statute of LAmitations, It is hard to understand how a 
public body will rely on such a defence to a claim for compensation 
when, not that which they have already done, but that which they 
intend to do, gives rise to (in substance) the whole injury, and is that 
in respect of which compensation is given (see answer to question 
15c). It may be that defendants desire to have a decision on the 
point, or it may be for other reasons. And be the reason what it may, 
they Lave a legal right to set up the statute, and are entitled to get a 
decision in accordance with their strict legal right. [Thomson v. Lord 
Clanrnon-isy 1900, 1 Ch. 718). The reasoning upon which that 
judgment is founded is, I think, conclusive that the claim for com- 
pensation under s. 250 is not within that part of s. 22 of Tlie Statute of 
Frauds and Limitations which relates to sums given to parties 
aggrieved, and limits actions, therefore, to two years, that provision 
not being intended to apply to a sum of money or damage assessed with 
a view of compensating the plaintiff only. I have, then, to consider 
whether or not the claim for compensation is within s. 16 of The Statute 
of Frauds and Limitations, which section is a re-enactment of 21 
Jac. I., c. 16, s. 8. 

Before the passing of the statute 21 Jac. L, c. 16, there were 
certain forms of action which continued in existence till The 
Judicature Act, and the statute deals with these actions, and must 
now be construed, I think, as a bar to relief in any case where the cause 
of action is such that if, under the practice then existing and existing 
at the time of the passing of our Statute of Frauds and Limitations, the 
claim could be made only in a form of action to which the statute would 
be a bar. Plaintiff's counsel contend that this claim for compensation 
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must be considered as an action for debt, and rely upon Talory v. 
Jackson (3 Croke 613). Action for debt is not affected by s. 16 of 
statute, unless grounded on some lending or contract without specialty, 
and therefore a debt due upon a statute was not within the statute 21 Jac. I , 
c. 16, and is not within s. 16 of The Statute of Fraud and Limitations 
{Jones V. Pope J 1 Wm. Saunders, 87 ; Cork and Bandon Railway Co, 
V. Goode, 13 C.B. 826 ; Shepperd v. Hillsj 11 Ex. ^^)y unless by some 
express provision of a statute the action of debt could only be brought 
where the claim was for a sum certain (Gilbert's Reports, Action of 
Dehty p. 859). Where the jury must assess value or damage, claim 
cannot be in debt, for in debt plaintiff would recover a sum certain. 
Action of debt was subject to wager of law, and to avoid this incon- 
venience there was invented the action of assumpsit, which, in its in- 
ception, was a species of action upon the case on promise. {See Gilbert, p. 
364). This bringing into existence of the action of assumpsit, and 
thereby avoiding the inconvenience of wager of law, which applied to 
the action of debt, shows how strictly construed was the rule that the 
action of debt could only be brought when the sum claimed was 
certain, and that must, I think, be the character of the claim to come 
within the words of s. 16 of our Statute of Limitations ** actions of 
debt.'* The words ^'actions upon the case," in the limiting part of s. 16, 
have always received their widest signification. (See Swayn v. 
Stephens, 4 Croke's Reports, p. 245). The claim for compensation 
under s. 250 of TJie Local Government Act must be assessed by a jury, 
and cannot in any sense be considered a claim for a sum certain, 
and therefore could not, I think, be recovered in an action of debt before 
The Judicature Act, and is, not being a debt, within the principle of 
the decisions Jones v. Pope, Shepperd v. Hills, or Cork and Bandon 
Railway v. Goode {supra) . I can see nothing in the nature of the compen- 
sation given by s. 250 to distinguish the proceedings to be taken for 
its recovery from the claim which a person would have for an exces- 
sive distress under the statutes of Mallridge (52 Henry III., c. 1 
and 4), referred to by Willianas, L.J., in Thomson v. Clan- 
morris (1900, 1 Ch. at p. 728). Section 260 of The Local Govern- 
ment Act of 1878 does not give relief to every person interested in the 
land (see Arhuckle v. The President, dc, of the Shire of Booroondara, 
1896, Argus Rep., 811). The owner or occupier is entitled to com- 
pensation by virtue of the statute only, and must, I think, had the 
action been brought under the practice prevailing before The Judicature 
Act, have declared in case on the statute. (See Lyne v. Moody, 2 
Strange 851 ; Hutchins v. Chambers, 1 Burrows. 590 ; Crowther 
V. Ramshottom, 7 T.R. 664). But s. 16 of Frauds and Limitations 
applies to an action on case, and limits it to six years from accrual of 
cause of action, which here was complete before the end of 1886, the 
drain being at that time finished, and plaintiff entitled to recover for 
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the whole damage present and prospective. (See President, Councillors^ 
and Ratepayers of Colac v. Summerjield, supra), and, therefore, I think 
Tlie Statute of Frauds and Limitations (s. 16) is a bar to the plaintiff's 
claim for compensation. Counsel for the plaintiff mentioned that this 
case was taken out of the statute by acknowledgments contained in 
the correspondence ; lie can hardly be said to have so contended. Yet, 
as in the words of Lord Holt, C.J. : ** It is not what one declares, but 
the authority which he has is his justification." I therefore think it 
right to express my opinion on that point, holding, as I do, that com- 
pensation under s. 260 does not constitute, and cannot be recovered as, 
a debt. I think that the rule as to acknowledgment taking a claim out 
of The Statute of Limitations does not apply to this case. (Hurst v. 
Parker, 1 B. & Aid. 92; Whitehouse v. Howard, 2 Brod. & B. 
372, at p. 876 ; Short v. McCarthy, 3 B. & Aid. 626) ; and even if the 
rule as to acknowledgment applied, I do not think the correspondence 
discloses any such promise as would take the case out of The Statute of 
Limitations. The mere construction of the drain or sewer did not in itself 
give a cause of action. {Hymes v. Booroodahin Divisional Board, supra). 
To give cause of action there must be a construction and damage, and 
defendants in this case, in all their correspondence and at all times, 
denied damage. I think, therefore, that plaintiff's claim for compen- 
sation cannot now be enforced, owing to the lapse of six years since the 
cause of action accrued. Section 16 of The Statute of Frauds and 
Limitations does not, it is said, bar the right, but only the remedy, and 
I regret to have to say that, whilst defendants may be said to be liable 
to make compensation, it is a liability which, if my view of the law 
is correct, cannot be enforced. 

I think it right to add that my view of the law, is, so far as I can 
discover, in direct conflict with the case Talory v. Jackson (3 Croke, 
513). That was an action under 23 Edw. 6, c. 13, against the 
defendant for carrying away his corn, the tithe not being set out. By 
s. 2 of 23 Edw. 6, c. 13, it is, amongst other things, enacted 
that, "If any person carry away his corn before the tithe thereof be 
set forth by reason whereof the said tithe or tenth is lost impaired or 
hurt then upon due proof thereof made before the spiritual or any 
other judge to whom heretofore he (the party entitled) may have made 
complaint the party so carrying away shall pay double the value of the 
tenth or tithe so taken away." The value could be ascertained only by 
assessment, and in the absence of some express provision in a statute, 
of which I can find no trace, or some rule authorising action on debt 
for not setting out tithes, by way of exception to the general rule that 
debt will lie only for a fixed and definite sum, I can see nothing to 
distinguish Talory v. Jackson from the plaintiff's case. That case 
{^Talory v. Jackson) has, however, been always cited as an action on 
debt, and as an authority that debt due on a statute is due on a 
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specialty, and I do not feel at liberty to interpret it as deciding that 
when a statute authorises recovery of damages or compensation it be- 
comes a debt, although the sum is not fixed and definite but actionable 
only by assessment. The case could also be upheld on the ground 
that a statute authorising recovery of compensation created a new form 
of action, but it has never been cited for that purpose, and I am of 
opinion that when a statute gives a right that can be enforced by the 
ordinary process of law, it leaves the person who has to claim under 
the Act subject in all other respects to the provisions of the general 
law as to manner and time of enforcement. I therefore, whilst I 
think Taloi-y v. Jackson not distinguishable from plaintiff's case in its 
facts, do not follow it, being of opinion that the claim in Talory v. 
Jackson was accepted as one of debt without examining into what the 
nature of a claim or debt must be, or by reason of some special rule 
which made tithes an exception to the general law. 

As to plaintiff's claim for an injunction to restrain the nuisance 
found by the jury, and for damages in respect thereof, the defendants 
set up want of notice under s. 137 of The Health Act, I think the 
notice given was sufficient as to all the plaintiff claims in this action, 
and as to injunction no notice was necessary. (See Bateman v. 
Poplar Board of Works, 33 Ch.D. 860 ; Attorney -General v. Hackney 
Local Board, 20 Eq. 626). On the answers of the jury to questions 5, 
6, 7, 8, 9, 11, and 12, wherein they find that the sewer is not so de- 
fective in its construction, as by reason thereof to be a nuisance, that 
defendants could and can by the exercise of reasonable care keep the 
sewer as at present constructed so as not to be a nuisance, but that by 
reason of defendants' want of care and neglect of duty in keeping, the 
sewer has been a nuisance, is now a nuisance, and has since its con- 
struction by reason of defendants' neglect to keep it so as not to be a 
nuisance, caused plaintiff damage to the extent of £100, of which £60 
was within six years, and J610 within six months before the commence- 
ment of the action, plaintiff is entitled to an order restraining de- 
fendants, their servants and agents, from using or causing or permit- 
ting the sewer to be used or kept so as to be a nuisance to the plaintiff, 
and from permitting the sewer to be kept otherwise than so as not to 
be a nuisance to plaintiff or injurious to health. As to plaintiff's 
claim for damages in respect of the nuisance, I am of opinion that de- 
fendants are entitled to the protection of s. 137 of Tlie Health Act. All 
sewers vested in a local authority, whether vested in them before the 
passing of The Health Act, or afterwards acquired by purchase under 
s. 18 of The Health Act, or constructed under the powers vested in 
local authorities by any Act, are, where constructed, subject to all the 
provisions of The Health Act, The provisions of s. 137 requiring 
actions to be brought within six months are, I think, especially applic- 
able to cases founded on omissions to perform their duty in the public 
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iuterest, and do, I think, protect the defendants from liability to CooPBur. 
, ... ... * .1 . -. . -I r»^ •> Municipality of 

damage arising from an omission to perform their duty mider s. 20 if Brisbane. 

such damage arose at a date antecedent to six months before action. 

(See Attorney 'Geneval v. Hackney Local Board, 20 Eq. 626, at p. 629, 

policy of the law, etc.) 

On the whole case, therefore, and for the reasons I have given, 
I come to the conclusion that s. 260 of The Local Government 
Act of 1878 is still in force, that defendants under that authority 
in the circumstances admitted and found by the jury, had a 
right to construct the drain and sewer, making compensation to 
the owner for loss and injury now estimated at £875, but that the 
cause of action for that compensation accrued when drain or sewer was 
constructed, and that being over six years before the commencement 
of this action, and the defendants having set up the StattUe of Limita- 
tionsj plaintiffs action for compensation, being in my opinion one not 
enforceable before The Judicature Act by action of debt, but by an 
action in the nature of case, is barred by the 16th section of the 
statute. That the defendants having so kept the drain as to be a 
nuisance, and of course, injurious to the plaintiff, plaintiff is entitled to 
an order in the nature of injunction, but as to damages, the nuisance 
being caused by defendants' neglect of duty under The Health Act, s. 
137 of that Act precludes the plaintiff from recovering more than the 
damage caused within six months before the commencement of his 
action. 

Judgment will therefore be for the plaintiff with £10 for damages, 
and by way of injunction, I order and adjudge that defendants, their 
servants and agents, be restrained from using, keeping, or causing or 
allowing or permitting, the sewer in the claim mentioned, to be used 
or kept so as to be injurious to health, or a nuisance to plaintiff, or 
otherwise than so as to be properly cleansed and emptied, and so as 
not to be a nuisance or injiirious to health. And 1 certify that it 
appears to me that there was a sufQcient reason for bringing this 
action in the Supreme Court by reason of the questions of law involved 
in this case. 

And I allow the plaintiff her costs of this action, and as it 
appears to me from the pleading that the question of law upon 
which 1 have held, the plaintiff is not entitled to the compensation 
assessed by the jury, or to damages arising from the nuisance found by 
the jury beyond six months before the commencement of action, were 
well known to defendants and to plaintiff as questions to be decided, 
and that the parties desired, and under all the circumstances 1 think 
not unreasonably desired, to have the questions of fact as to whether 
or not plaintiff had suffered any loss or injury for which compensation 
ought to be granted, or any damage arising from nuisance if any 
decided. Therefore I am of opinion, and I order and direct that the costs 
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Cooper v. of this action, so far as it relates to the trial before the jury, be taxed and 
Municipality ov . * ./» 

Brisbane. allowed between the parties in like manner as they would be taxed and 

Rearj allowed between the parties if judgment had been given for the plain- 

tiff for the full amount of compensation and damages for nuisance 
found by the jury. There will be liberty to apply. 

Solicitors for plaintiff : Wiisoii S Hemming, 

Solicitors for defendants : MacFherson, Macdonald-Faterson S Co, 



TABRAGALBA DIVISIONAL BOARD v. GOEBEL. 

[Full Court.] Local Government — By-law — Control o^ vehicles — Power to impose 
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3l8t October, tolls— Divisional Boards Act of 1887 (51 Vic, No. 7), ss. 179 {17), 



Griffith C.J. 



(26), 180. 



Cooper J. Section 179 of The Divisional Boards Act of 1887 authorises a divisional board to 

make by-laws requiring vehicles used in the district to obtain licenses (subset;. 



/y j^ J jQ C^^O ' ^^^' ^^^ *° impose tolls upon roads under their control (subsec. 26); and s. 
"c ^^J^St' / / / 180 provides that the board may impose reasonable fees or charges in respect 

of licenses, and may impose tolls in the form of taxes or charges on vehicles 
passing over the roads of the division. 

A divisional board made a by-law, " That no person shall use or employ on any 
road within the division any vehicle drawn by more than four horses or more 
than six bullocks, unless he shall have paid the fees prescribed by the schedule 
and obtained a license from the board's officer," and the fee by the schedule 
for vehicles drawn by more than fourteen bullocks was fixed at £6. 

JfeZd, that the by-law was not ultra vires. 

Held, also, that proof that the appellant was found driving a waggon loaded with 
timber was sufficient evidence of user by him of the road on which the waggon 
was driven. 

Application to make absolute an order nin to quash a conviction of 
Henry Goebel, on the complaint of the Tabragalba Divisional Board, of 
an offence against the by-laws of that Board. 

The appellant was convicted before Justices at Beaudesert of having 
used a certain vehicle without having obtained the license or paid the 
fees required by the by-laws of the respondent Divisional Board. 

The by-law alleged to have been infringed prescribed ** that no person 
shall use or employ on any road within the division any vehicle drawn 
by more than four horses or more than six bullocks, unless he shall 
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have paid the fees prescribed by the schedule and obtained a license from Tabraoalba 
the board's officer," and by the schedule it was provided that the fee ^ Goebel. 

payable for a license for a vehicle drawn by more than fourteen bul- 

locks should be £6. The evidence before the justices showed that the 
appellant was driving a team of sixteen bullocks drawing a waggon 
loaded with timber along a road of the division, and the justices con- 
victed the appellant, and inflicted a fine of £5 and costs. The defend- 
ant obtained an order 7ilsi to quash the conviction on the grounds 
(1) That the by-law was ultra viresy in that it imposed fees dependent 
on the number of animals used ; (2) that the fees fixed by the by-law 
were unreasonable ; and (3) that there was no evidence of user. 

T. 0' Sullivan for the appellant, moved the rule absolute. 

Rutledge, A.G,, Q.C, (with him Macgregor) showed cause. 

Griffith C.J. : The appellant in this case was convicted of a breach Griffith C.J. 
of a by-law of the Tabragalba Divisional Board, which prescribes 
'' that no person shall use or employ on any road under the control of 
the board within the division, any vehicle drawn by more than four 
horses or more than six bullocks, unless he shall have paid the fees 
prescribed by schedule 2, and obtained a license from the board's 
officer." Schedule 2 prescribes the fees for vehicles drawn by more 
than four horses or more than six bullocks, prescribing a fee of £6 for 
a vehicle drawn by more than fourteen bullocks. The evidence was that 
the appellant was driving a team of sixteen bullocks, the dray being 
loaded with sawn timber ; and that he had not paid the fee or obtained 
a license. 

It is objected that the by-law is ultia viresy and that it is unreason- 
able, and that there was no evidence of using the vehicle. The second 
objection was not pressed. The evidence was that the appellant was 
using sixteen bullocks to draw a load of timber within the division. 
We think that that was using a vehicle on the road within the mean- 
ing of the by-law. With respect to the objection that the by-law is 
ultra viresy it is necessary to refer to the provisions of the Divisional 
Boards Act. Subsection 17 of s. 179 authorises the board to make by- 
laws requiring vehicles used in the division to obtain licenses. Sub- 
section 26 of s. 179 authorises the board to impose tolls upon roads under 
the control of the Board, and s. 180 provides that the Board may im- 
pose reasonable fees or charges in respect of licenses, and that tolls may 
be imposed in the form of taxes or charges upon vehicles. The main 
objection taken to the by-law is that, as framed, ^t requires a license to 
be taken out in respect not of vehicles, but of the animals drawing the 
vehicle. It is clear that it was not the intention of the Legislature 
that the same license fee should be imposed on all vehicles. The Board 
have power to differentiate, but the mode of differentiation is not 
pointed out. It is well known that in the case of tolls it has always 
been the practice to make them vary according to the number of 
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Tabraoalba animals used in drawing vehicles. There might be some difficulty 
r. GoBBEL. in the case, if it rested entirely on subsec. 17 ; but I think that it 

G "ffithC J ^^^^ within the power of s. 180. The by-law provides that all 
vehicles drawn by more than four horses or six bullocks shall pay a tax, 
and the amount of the tax is fixed. It is further provided that the 
vehicle shall not be used in the division unless, the tax has been paid. 
I am of opinion that in substance the by-law is a by-law imposing 
a toll for the use of the roads, and is therefore valid. I do not think 
that, this by-law being within the legislative power of the Board, we 
are justified in holding that it is ultra vires merely because it might 
have been framed in a more artistic manner. 

Cooper J. Cooper J. : I concur. 

Real J. Real J. : I agree with the decision. If the matter had been confined 

to the section under the heading ''licenses*' I should have been 
inclined to think that the by-law was ultra vires. But the board have 
been given additional power under other sections, and that being so, 
the whole powers conferred must be considered. In the case Cooper v. 
Tlie Municipality of Brisbane {ante p. 121), the defendants thought they 
had the right to enter on land under a certain section, but I held that 
the section did not give them such authority, although another one did. 
That being so, their action was justified under the authority they had, 
and not under the authority they thought they had. This principle 
has been laid down in England. Therefore, I think the by-law is 
good, and the charges made are those that could be imposed. 
Bule discharged with costs. 
Solicitors for appellant : O'Sliea d O^SIiea, 
Solicitors for respondents : Crouch d Darvall. 
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QUEENSLAND TRUSTEES LIMITED v. LOWCOCK AND 

OTHERS, In re SMYTH, Deceased. 

_,..,, -. . [Full Court.] 

Will — Interpretation. 1900. 

Testator's will was to the following effect : — After the appointment of executors November and 
and trustees, and specific bequests to his wife and to two step-sisters, followed 4 th December, 

a devise and bequest of all the rest, residue, and remainder of his real and 

personal estate to his trustees upon trust, as to certain freehold property in Gri^th C.J, 
Gympie, and the adjoining residence area, to permit his wife to occupy and n^^^l^j 

enjoy it for life, " together with the rents and profits thereof," and also to — 

permit her to enjoy the rents and profits of certain houses for life, free from Apj^ ^^jC CiD /o3 

all rates, taxes, premiums of insurance, and costs of repairs: And as to the ^7'^'^^^ / . 

rest of his property, to sell his real and leasehold estates and to sell and convert 

into money his personal estates, or so much as might be convertible, and to 

get in the residue. . . . Then followed a direction to hold the proceeds of such 

sale, conversion, and getting in upon trust,'in the first place, to pay his funeral 

and testamentary expenses and a pecuniary legacy to his wife, and in the next 

place to pay the pecuniary legacies '* hereinbefore bequeathed," and to invest 

the surplus upon trust out of the income to pay an annuity of £500 to his wife ; 

to pay to his nephew, H. L., jun., £100 a year for five years, with power to 

postpone conversion, a direction that the real estate should be considered as 

converted from his death, and directions as to investment. Next followed 

a direction that if upon realisation the total capital available for investment 

should not exceed £5000, " all the pecuniary legacies hereinbefore mentioned 

are to become void and to lapse," and that if the total capital should exceed 

£5000, but not be sufficient to pay "all the beforementioned pecuniary legacies 

in full," then the legacies should abate proportionately except the legacy to 

the wife. Then followed a series of directions as follows :— 

1. " Upon the death of my wife I direct my trustees to sell " the real property 
given to the wife for life, and divide the proceeds among designated persons. 

2. •* Upon the death of my wife I direct my trustees " to dispose of certain books 
in a specified manner. 

3. "I direct my trustees upon the death of my wife" to pay to the trustees of the 
Oympie Hospital the sum of £1000. 

4. (Without any further introductory words) " To pay to the Presbyterian Church 
at Gympie £250." 

5. " If the Government of Queensland shall before the death of my wife establish 
at Gympie a School of Mines, I direct my trustees to pay to the governing 
body thereof , £1000." 

6. " I direct my trustees to devote the sum of £1000 to the payment of the debts, 
bank overdraft, and amounts due on mortgage by H. L., sen., or by his present 
wife, any surplus after such payment to be paid to the said H. L., sen." 

7. (Without any further introductory words) "To pay to the wife of J. S., if living, 
£500, and, if she should be dead, to pay the said sum to J. S." 

8. (Without any further introductory words of direction) *• To pay to Bebecca D. 
and Annie B. the interest on a sum equal to £250 for each child they may have 
living at the death of my wife. And upon each and every child attaining the 
age, if a boy, of twenty-one years, or, being a daughter, upon her attaining 
that age or marrying, he or she shall receive the sum of £250, the payment of 
interest upon the payment of such respective sums of £250 to abate. " 

8a. " And if any children of the said Bebecca D. and Annie B. shall before the 
death of my wife have attained the age of twenty-one years, and, being a 
daughter, shall have married, the like sum of £250 each shall be paid to them 
respectively." 
L 
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9. "As to the remainder of the estate, I direct my trustees to pay to H.L., jun., a 
sum equal to one-third such remainder, the balance to be invested and held in 
trust to pay the income to the said H. L., jun., for seven years : Upon the 
completion of the seventh year to pay to him one-half of the balance, the 
remaining half to be further invested and the interest paid to him for a further 
period of seven years : And upon the expiration of fourteen years from the 
first payment the said H. L., jun., is to receive the balance remaining in their 
hands. In the event of the said H. L., jun , predeceasing my wife, or dying at 
any time during the period of fourteen years," gifts over. 

The value of the testator's estate exceeded £50,000. 

Held : (1) that there was no gift by implication of the income of the residuary 
estate to the testator's widow {Ralph v. Carrick, 11 Ch.D. 873, followed) ; 
(2) that the income of the residue of the estate during the life of the widow 
fell into the residue, subject to the rule against perpetuities ; (3) that H. L. , 
jun., had not a vested interest in the residue, and was not presently entitled 
to the income thereof ; (4) that the direction that the widow should enjoy the 
rents and profits of the houses secondly given to her for life free from rates, 
taxes, etc., did not extend also to the property firstly given to her ; (5) that the 
direction to pay£250 to the I'resbyterian Church was governed by the introductory 
words, *' I direct my trustees, upon the death of my wife," etc., of the preceding 
direction, and that that legacy was not payable until the widow's death; 
(6) that the direction to devote the sum of £1000 to the payment of the debts 
of H. L., sen., had immediate effect, and that the surplus after the 
payment of the debts was payable to H. L.; (7) that the gift to the wife of J. S. 
was governed by the words of the preceding direction, and that the debt was 
immediately payable with interest from twelve months from the date of death ; 
(8) that the gift to Rebecca D. and Annie B. was postponed to the death of the 
widow, and was to be construed as a gift of sums of £250 to such of the 
children of Mrs. D. and Mrs. B. living at the widow's death, as should then 
have attained twenty-one years (or, in the case of daughters, be then married), 
and a gift to the mothers of the interest on a like sum for each child then 
living under twenty-one, and in the case of daughters unmarried, until they 
should attain that age, or, being daughters, marry, when the principal would 
be payable to them respectively; (9) that in the gift (8a) the word •• and " was 
not to be read '* or," and that the gift did not operate as a gift to a daughter 
who had already attained twenty-one years but was still unmarried. 

Interest on legacies was allowed at 5 per cent. 

Special case stated under Order XXXIV., r. 1. 

All the necessary facts appear in the judgment of the learned Chief 
Justice. 

Shand and Ball for the plaintiffs. 

Feez {Hart with him) for defendant Ellen Smyth : The case of In 
re Blantem (1891 W.N. 64) sets forth the true principle adopted 
by the Courts in the construction of a will. In the present case 
the whole tenor of the will throughout shows the testator's 
intention to give his widow the whole income of the estate 
during her life. This view is supported by the gift of the life 
insurance to Mrs. Smyth and the immediate legacy of £2(X) to 
carry her on. The gifts to the Dellers and Lowcocks are only to take 
effect after her death. Everything is to be done after her death — even 
the gift of testator's gold ring is postponed until after that event. 
After the widow is provided for, all other provisions of the will are to 
take effect only " upon the death of my wife." This is significant as 
showing testator's intQutipa to give her a life-ests^t^ in everything. In 
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u Springfield (1894 3 Ch. 603; is the only case which goes the length Queenrland 



of deciding that there can be no life-estate by implication where the 
bequest of residue is to persons who happen to be some members only 
of the next-of-kin. Ralj)h v. Carrick (11 Ch.D. 873) does not go so 
far as Kekewich J. takes it in that case. The will contains no direction 
for accumulation during her life ; this goes to show what was in 
testator's mind. He clearly intended to dispose of all his estate during 
the life of Mrs. Smyth. This is shown the more distinctly from the 
fact that in certain events even H. Lowcock, senior, was not to get the 
whole estate after her death : in these events the Dellers and others, 
of whom testator might not even have heard, and who might not then 
have even been bom, were to take ; and it is highly improbable that 
testator would have wished accumulation to be made in favor of 
persons unknown to him. 

Griffith C.J. : Li Ralph v. Carrick the Court of Appeal held that 
if the gift over was to the whole of the next-of-kin after the death of 
A., then A. took a life- estate by implication, but not so if the gift over 
was to the next-of-kin and a stranger. 

Eeal J. : In Ralph v. Carrick it was laid down that the rule would 
not be broken into except in the case where the gift over after the 
death of A. was to the persons who would take, will or no will, the 
principle being that that was the only way to prevent those persons 
taking immediately. 

Feez: Humphreys v. Humphreys (L.R. 4 Eq. 475) is a case where it 
was held that there was a life-estate by implication, although the gift- 
over was not to the next-of-kin. On the question of intestacy, he 
referred to Wade-Gery v. Haiidley (1 Ch.D. 653, 3 Ch.D. 374), 
Stevens v. Hale (2 Dr. & Sm. 22), Countess of Bective v. Hodgson 
(10 H.L.C. Q5Q), Theobald on Wills, p. 146, In re Woodin (1895 2 
Ch. 309). 

Lilley ( Woolcock with him) for defendants Henry Lowcock, junior, 
Henry Lowcock, senior, and Mrs. Lowcock, wife of Henry Lowcock, 
senior. The argument as to the life-estate by implication is con- 
cluded by the cases of Ralph v. Carrick and In re Springfield, As to 
the intestacy, there is no intestacy as to the intermediate income. The 
Court always leans against intestacy, total or partial. The inter- 
mediate income becomes part of the residue. (Countess of 
Bective v. Hodgson, supra ; Chamherlayne v. Brockett, L.R. 8 
Ch. 206, at p. 212 ; In re Townsend's Estate, 34 Ch.D. 357 ; In 
re EddeVs Trusts, L.R. 11 Eq. 559; In re Lindo, 59 L.T. 
462). As to the words '* as to the remainder of my property," 
the word *' remainder " is here equivalent to "residue." (Jull v. 
Jacobs, 3 Ch.D. 703, at p. 712 ; In re Bagot, 1893, 3 Ch. 348 ; Hastie 
V. Curdie, 6 W.W. & a'B. (Eq.) 91 ; Otterson v. Gould, 11 N.Z.L.R. 
577 ; Weatjierall v, Thomburgh^ 8 Ch.D, 261). As to the gift of 
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£1000 to Henry Lowcock, senior, he is immediately entitled. The 
gift is a straight-out one, standing independently and unambiguous. 
(Webber v. Stanley, 16 C.B. (N.S.) 698, at p. 751). We must look at 
Lowcock's position. He is an old man, and Mrs. Smyth is still young. 
It is impossible to believe that testator could have intended to postpone 
this gift until after her death. (Bathurst v. Errington, 2 App. Gas. 698, 
at p. 709 ; Clark v. Tipping, 16 Jur. 442 ; Wihon v. Ederi, H Beav. 
289, at p. 296 ; Locke v. Dtinlop, 89 Ch.D. 387, at p. 893 ; Leader v. 
Dufey, 18 App. Gas. 294, at p. 801 ; LowtJier v. Bentinck, L.R. 19 Eq. 
1G6, at p. 169). As to whether this is a trust for Lowcock or his 
creditors, this is a matter of indifference ; but see Jarman on Wills 
(5th Ed.), p. 367 ; In re Mabbett (1891, 1 Gh. 707), Adams v. Lopdell 
(25 L.R. (Ir.) Gh. 811, at p. 820). 

Macijregor (SUanm with him) for the other defendants, Annie Smyth 
(wife of Joseph Smyth), Rebecca Deller, Emily Deller, Annie Brown, 
and the Presbyterian Ghurch of Queensland. The words " remainder " 
and ''estate" are here used in their technical meanings as referring 
only to realty. The words ** as to the remainder of my estate " 
therefore refer only to those properties in which Mrs. Smyth was given 
a life-estate, and which the testator had not already dealt with after the 
death. The particular real estate referred to is the Spicer-street property. 
As to the rest of the corpus, the testator died intestate, and the next-of- 
kin take. As to the gift to Henry Lowcock, senior, the trust is one 
for his creditors. {In re Landon's Will, W.N. (1871) 240; Joel v. 
mils, 8 K. & J. 458.) As to the gifts of £250 to the Dellers, Miss 
Emily Deller is entitled to an immediate sum of £250 and to a further 
sum of £250 on the death of Mrs. Smyth In this clause the word 
** and " should be construed as ** or.'* (Jackson v. Jackson, 1 Ves. 216). 
If there is no intestacy as to the intermediate income, that income 
must follow the corpus to whi6h it belongs, and does not go to Liow- 
cock, junior, who gets only residue of residue. (Grifl&th G.J. referred 
to Greeny, Perticee, 5 Hare 249). Skrymslier v. Northcote, 1 Swans. 566 ; 
In reJudkim' Trusts, 25 Ch.D. 748. The gift to the wife of Joseph Smyth 
is payable immediately, as is also the gift to the Presbyterian Church. 

G.A.V. 4th December. 

Griffith G.J. : It is diflScult to believe that the instrument now 
before the Court really expresses the intentions of the testator ; but, 
however that may be, the duty of this Court, sitting as a Court of 
construction, is limited to declaring the meaning of the instrument 
which has been admitted to probate. 

The will, shortly stated, is to the following effect : — After the 
appointment of executors and trustees follow specific bequests in tech- 
nical but inapt language to his wife. Then follow bequests of JBIOO 
and £200 to two step-sisters, the latter being payable in half-yearly in- 
stalments of f 10, with a gift-over in the event of her not living to 
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receive the whole, and two specific bequests, to take effect after his 
wife's death. Next comes a devise and bequest of all the ** rest, 
residue, and remainder of my real and personal estate to my trustees 
upon trust,*' as to **a freehold property in Gympie and the adjoining 
residence area," to permit his wife to occupy and enjoy it for life, 
** together with the rents and profits thereof." ** And also to permit 
her to enjoy the rents and profits of certain houses for life free from 
all rates, taxes, premiums of insurance, and costs of repairs. And as 
to the rest of my property, to sell my real and leasehold estates, and to 
sell and convert into money my personal estate *' or so much as might 
be convertible, and to get in the residue. Then follows a direction to 
hold the proceeds of such sale, conversion, and getting in, upon trust, 
in the first place to pay his funeral and testamentary expenses and a 
pecuniary legacy to his wife (which was made payable within ten days 
after his death), and in the next place to pay the pecuniary legacies 
" hereinbefore bequeathed," and to invest the surplus upon trust out 
of the income to pay an annuity of £600 to his wife, to pay to his 
nephew, H. Lowcock, junior, £100 a year for five years, with a power 
to postpone conversion, and a direction that the real estate should be 
considered as converted from his death, and directions as to investment. 

Next follows a direction that if upon realisation the total capital 
available for investment should not exceed £6000, " all the pecuniary 
legacies hereinbefore mentioned are to become void and to lapse," and 
that if the total capital should exceed £5000, but not be suflScient to 
pay ** all the before mentioned pecuniary legacies in full," then thQ 
legacies should abate proportionately, except the legacy to the wife. 

Then follows a series of directions, which may be shortly summarised 
as follows, and which for convenience I have numbered : — 

(1) " Upon the death of my wife I direct my trustees to sell " the 
real property given to his wife for life, and divide the proceeds amongst 
designated persons. 

(2) ** Upon the death of my wife I direct my trustees" to dispose of 
certain books in a specified manner. 

(3) "I direct my trustees upon the death of my wife " to pay to the 
trustees of the Gympie Hospital the sum of £1000. 

(4) (Without any further introductory words) "To pay to the Pres- 
byterian Church at Gympie £260." 

(6) ** If the Government of Queensland shall, before the death of my 
wife, establish at Gympie a School of Mines I direct my trustees to 
pay to the governing body thereof" £1000. 

(6) "I direct my trustees to devote the sum of £1000 to the pay- 
ment of the debts, bank overdraft, and amounts due on mortgage by 
Henry Lowcock, senior, or by his present wife, any surplus after such 
payment to be paid to the said Henry Lowcock, senior." 

(7) Without any further introductory words) " To pay to the wife 
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of Joseph Smyth, if living, £600, and if she should be dead to pay the 
said sum to Joseph Smyth." 

(8) (Without any further introductory words of direction) ** To pay to 
Rebecca Deller and Annie Brown the interest on a sum equal to £250 
for each child they may have living at the death of my wife. And upon 
each and every child attaining the age, if a boy, of 21 years, or being a 
daughter, upon her attaining that age or marrying, he or she shall 
receive the sum of £250, the payment of interest upon the payment of 
such respective sums of £250 to abate." 

(8a) " And if any children of the said R. Deller and A. Brown shall, 
before the death of my wife, have attained the age of 21 years, and 
being a daughter shall have married, the like sum of £250 each shall 
be paid to them respectively." 

(9) *• As to the remainder of my estate, I direct my trustees to pay to 
H. Lowcock, junior, a sum equal to one-third of such remainder, the 
balance to be invested and held in trust to pay the income to the said 
H. Lowcock, junior, for seven years. Upon the completion of the 
seventh year to pay to him one-half of the balance, the remaining half 
to be further invested and the interest paid to him for a further period 
of seven years. And upon the expiration of 14 years from the first 
payment the said H. Lowcock, junior, is to receive the balance remain- 
ing in their hands. In the event of the said H. Lowcock, junior, pre- 
deceasing my wife or dying at any time during the period of 14 years," 
gifts over. 

Lastly, comes a direction that the trustees are not to recognise any 
assignments of interest given by the will. 

Upon this instrument several questions have been submitted for our 
opinion. The estate of the testator is of the value of upwards of 
£50,000, so that the direction which was to be observed in the event 
of the " total capital available for investment " not exceeding £5000 does 
not come into operation. The directions, however, related only to the 
legacies mentioned in the preceding part of the will, and did not in 
terms affect the legacies given by the succeeding part, which on a literal 
construction of the provisions relating to them, would certainly 
amount to £1500, and might amount to more than £5000, pay- 
able during the life of his widow. It would seem, therefore, either 
that, if these latter legacies were intended to be made payable before 
the death of the widow, they were to be paid only out of any surplus 
above £5000, or else that the latter part of the will is so entirely incon- 
sistent with the former part that both cannot stand, and the latter 
provisions must prevail. The contingency contemplated having, how- 
ever, not arisen, it is not necessary to decide which of these views 
should have prevailed if the available capital had not exceeded £5000. 
But it is proper to mention the point, because it has given rise to some 
difficulty in construing what would otherwise appear to be plain words 
of present gift. 
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The first question submitted for our decision is whether there is a 
gift by implication of the income of the general residuary estate to the 
testator's widow. It is plain that the corpus of the residuary estate is 
not disposed of until after her death, for the only residuary gift is con- 
tained in the direction (9) to pay to the residuary legatee in three in- 
stalments a sum representing the remainder left after the payment of 
legacies which are not payable until her death ; and it is expressly 
provided that if the residuary legatee should not then be living, the 
residue should go over to other persons. We are of opinion that the 
question is concluded by the case of Ralph v. Carrick (11 Ch.D. 87-^), 
and that there is no gift of income to the wife by implication. 

The next question is whether the income of the residue during the 
life of the widow falls into the residue or is undisposed of. We think 
that this question is concluded by the rule established by the case of 
Countess of Bective v. Hodgson (10 H.L.C 666, 88 L.J. Ch. 601), of 
the application of which In re Jvdkins* Trmt (26 Ch.D. 243) is a more 
recent instance, and that the undisposed-of income falls into the 
residue, subject to the rule against perpetuities. 

It follows, from what has already been said, that the defendant, H. 
Lowcock, junior, has not a vested interest in the residue, and is not at 
present entitled to the income of it. 

All the parties are willing that the direction that the widow should 
enjoy the rents and profits of the houses secondly given to her for life, 
free from rates, taxes, etc., should be held to extend also to the property 
firstly given to her ; but we are unable to construe the language of 
the will as authorising such an exoneration with regard to that property. 

We think that the general directions 1 to 9 are separate and indepen- 
dent provisions. In some of them it is expressly stated that they are 
to be carried out upon the death of the widow. In others it is not so 
stated. And we are unable to find any suflScient reason for implying 
a direction to postpone payment when it is not expressly given. We 
think that the direction to pay J6260 to the Presbyterian Church at 
Gympie (4) is governed by the introductory words, " I direct my trustees, 
upon the death of my wife " of the preceding direction (3), to which it 
is grammatically connected, and that this legacy is not payable till 
after the widow's death. 

The direction (6) to devote the sum of .£1000 to the payment of the 
debts of H. Lowcock, senior, and his wife, contain no words of postpone- 
ment, and we think that it has immediate effect. We think that the 
surplus money, after the payment of the debts, is payable to Lowcock. 
If any diflSculty arises as to ascertaining the creditors to whom pay- 
ment is to be made, an inquiry can be directed, as in Joel v. Mills (8 K. 
& J. 468). The J61000 will carry interest from the expiration of a 
year from the testator's death, which we think should be computed at 
5 per cent. 
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We think that the gift (7) to the defendant Annie Smyth, wife of 
Joseph Smyth, is governed by the introductory words in the direction 
(6), and is payable at once, with interest at 6 per cent, from the ex- 
piration of the same period. 

We think that the gift (8) is postponed to the death of the widow, 
and that it is to be construed as a gift of sums of £250 to such of the 
children of Mrs. Deller and Mrs. Brown living at Mrs. Smyth's death 
as have then attained 21 ; or in the case of daughters, are then 
married, and a gift to the mothers of the interest on a like sum for 
each child then living under 21, and in the case of daughters un- 
married, until they attain that age, or, being daughters, marry, when 
the principal will be payable to them respectively. 

It was contended that in the gift (8a) the word "and" should be 
be read " or,** so that the gift would operate as a gift to any daughter 
who before the widow's death may have attained 21 or married. The 
words are, however, perfectly intelligible as they stand, and we do not 
see our way to adopt this contention. It was also contended that this 
gift is additional to the gift of a sum of £260— direction (8). We 
think that the gift in 8a takes effect immediately on the condition 
happening — that is, on any child attaining 21, and being a daughter, 
marrying in the widow's lifetime. But as this event has not happened 
with respect to the defendant Emily Deller, who is the only one of the 
children of Mrs. Deller and Mrs. Brown who has attained 21, we can 
only express our opinion with respect to her — that is to say, that she 
is not at present entitled to payment of the sum of ^250. 

We cannot answer the abstract question as to the effect of the prohibi- 
tion of assignment of interests under the will, in the absence of any 
persons who may claim under such assignments. 

The other questions submitted in this case are not yet ripe for 
decision. The questions will be answered in accordance with the 
foregoing opinion . 

The costs of all parties will come out of the estate as between 
solicitor and client. 

Solicitors for plaintiffs : Chambers, Bruce S McNab. 

Solicitors for defendant Ellen Jane Smyth : Chambers^ BrucedMcXab. 

Solicitors for defendant Lowcock : Hawthorn d Byram. 

Solicitors for other defendants : Atthow S McGregor, 
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R. f. KURUWARU. 

Evidence — Dying dtclaration — Person of JSlahommtdan religion. 

The doctrine of law which allows a declaration made by a person in a fixed, settled, 
hopeless expectation of immediate death to be admitted in evidence, applies to 
a person of the Mahommedan religion. 

On the trial of a person for the murder of B.,'who died from the effects of a 
gunshot wound, the doctor who attended B. immediately prior to his death, 
deposed that prior to the making by B. of a declaration which was tendered in 
evidence, he told B. that he was likely to die and was in a very weak state. 
The declaration began as follows : '' I, B., believing I am about to die, state." 
The declaration was admitted in evidence. 

Held, on a Crown case reserved, that the declaration was rightly admitted. 

Crown case reserved by Macnaughton, Special Commissioner, on 
the trial of Peter Euruwaru and Sumba Amadoris on a charge of 
murder. 

The accused were charged before the Circuit Court at Cooktown on 
a charge of having murdered one Bacca, a Mahommedan native of 
Madras. The evidence showed that the deceased died from the effects 
of a gunshot wound, and the Crown Prosecutor tendered a dying 
deposition made by him, which had been taken down by the doctor who 
attended him at his death, and who was also a Justice of the Peace. 
His evidence as to the making of the declaration was as follows : — 

*^ He (Bacca) made a statement while in hospital. He was very 
weak. He understood he was in a bad state. Bacca was a Mahom- 
medan. I told Bacca he was likely to die and was in a very weak 
condition before he signed the written statement. I wrote it down 
and read it to him. He seemed to understand it. That is his mark.** 

The statement was. in these words : — 

" Torres Straits Hospital, 

" Thursday Island. 

'< I, Bacca, believing I am about to die, state : I heard a row in the 
road. I was getting ki ki for Soupaya and another man. This man 
(pointing to Amadoris) and Peter, a Cingalese, knocked down Soupaya 
and his wife. I come help. Some one shoot me. I don't know who 
fired revolver. 



'< Taken at 2 a.m., July 18, 1900. 



His 

' Bacca X 

mark. 



[Full Court.] 

1900. 
4th December, 

Griffith C.J, 
Cooper J, 
Real J, 



' (Sgd.) Herbert Ghesson, J. P.'' 
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R. V. KuBuwABu. No objection was made by the solicitor ior the prisoners to the 
admissibility of the evidence, and the statement in the declaration that 
Bacca did not know which of them fired the shot was relied upon by 
the solicitor in his address to the jury. After the retirement of the 
jury the solicitor for the defence asked that the question of the 
admissibility of the dying declaration might be reserved for fche 
consideration of the Full Court, but did not ask that it should be with- 
drawn from the consideration of the jury. The jury convicted the 
accused of manslaughter, and a sentence of seven years* penal servitude 
was passed on each, but the execution of the sentence was respited 
until after the consideration of the Full Court upon the point raised, 
and upon which the judge stated a special case which now came on for 
hearing before the Full Court. 

Henchman^ for the prisoners : The dying declaration of the deceased 
was improperly admitted. There were two grounds of objection to the 
admission of this evidence : — (1), Thfit there was no evidence upon which 
the learned judge could have come to the conclusion that the deceased, 
at the time of making the declaration, was labouring under << a settled, 
hopeless, expectation of pending death " ; (2), there was no evidence 
before the learned judge to show that the deceased was a person with 
such a sense of religious responsibility as would impel him to speak the 
truth at the moment of death, and so render a declaration made by him 
in articulo mortis admissible in evidence. 

On the first point he cited R. v. JenHns (L.R. 1 C.C.R. 187), R. v. 
Dalmas (1 Cox C.C. 96), R. v. Nicolas (6 Cox C.C. 120), R. v. Megson 
(9 C. & P. 418), R. V. Mooney (6 Cox C.C. 818), R, v. Osman (16 Cox 
C.C. 1), R. V. Gloster (16 Cox C.C. 471), R. v. Mitchell (17 Cox C.C. 
608), and R, v. Freeman (6 Q.L.J. 281). 

On the second point : The rule as to the admission of dying declara- 
tions was a strong exception to the criminal law; that the 
rule was introduced at a time when the common law was still 
confined in its operation to persons resident in Great Britain, who 
were presumedly Christians ; the Courts took notice of the Christian 
religion and its doctrines, but with regard to Mahommedanism, 
the mere proof that a man professed that religion would not entitle the 
judge to draw the inference, without evidence of the fact, that that 
religion inculcated in its adherents the sinfulness of falsehood and the 
likelihood of punishment hereafter for faJse declarations made in life. 
On this point he cited R. v. Pike (8 C. & P. 698;, R. v. Perkins (9 
C. & P. 896), and Best on Evidence (7th Ed., p. 464). 

Garrick, to support the conviction : The question was one of 
fact for the judge at the trial, and that he had ample evidence 
before him to enable him to come to the conclusion at which he has 
arrived. He cited Archbold's Criminal Practice and Evidence, p. 294 ; 
Phipson on Evidence, p. 800 ; and R. v. Reaney (Dears. &. B. 161). 
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Griffith C.J. : The only question reserved in this case is whether R- v. Kubuwaru. 
the dying declaration made by the man who was killed was admissible Griffith C.J. 
in evidence. The point taken was that there was not sufficient evidence 
to prove that the deceased, when he made the declaration, made it 
believing that he was at the point of death. Whether there was such 
evidence or not was a question of fact to be determined by the learned 
judge at the trial subject, of course, to revision by this Court. Was 
there evidence upon which the learned judge could properly find that 
the man believed he was at the point of death ? The evidence was 
this : The man was shot in the stomach at such close quarters that the 
flesh was singed, and he died a very short time afterwards. Before he 

died he made a declaration, which read, "I, believing I am 

about to die," etc. The Court are of opinion that there was sufficient 
evidence to enable the learned judge to come to the conclusion that the 
man believed he was about to die. 

Another point which is not reserved, but which it was sought 
to raise, is, that the declaration was inadmissible on the ground 
that the deceased was a Mahommedan. I know of no rule 
of law which would exclude the dying declaration of a Mahommedan. 
Mahommedanism, as we know, is one of the great religions 
of the world. Its adherents number some hundreds of millions 
of people, of whom more thaji 100,000,000 are British subjects. We 
see them giving evidence in our Courts, and taking the oath on the 
Koran. It would be a singular thing, indeed, for a British Court to 
decide that the dying declaration of a Mahommedan is not admissible 
on the ground that he had no religious belief. An unusual circumstance, 
in connection with the case, is that the prisoners* counsel was anxious 
for the admission of the declaration, and relied on it as the main point 
in the prisoners* defence. Afterwards, however, when the case had 
gone to the jury, he asked the learned judge to reserve the first point. 
If it had been necessary to decide the effect of this action on the part of 
the prisoners* counsel, a rather interesting question might have arisen. 
However, as the case stands, the Court are of opinion that the evidence 
was properly received, and the conviction must be affirmed. 

Solicitors for prisoner : Beor d Gorton, Thursday Island. 
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[Full Goubt.] 

1900. 
6th December. 

GriffUh C.J, 
Cooper J. 
Real J. 




MILLIS r. KIEPER, Ex parte KlEFER. 

The Cattle Stealing Prevention Act {17 Vic., No. 3), «• 6— Illegally 
using cattle — Taking out of possession not a using. 

The driving of cattle from the possession of their owner to the land of the driver 
for the purpose of there killing the cattle, is not a working or using of the 
cattle within the meaning of s. 6 of The Cattle Stealing Prevention Act. 

Motion to make absolute' an order nisi calling upon the Justices of 
Nanango and James Millis, the complainant, to show cause why a 
conviction of the appellant on a charge of illegally using cattle should 
not be set aside. 

/ In this case the evidence before the convicting justices showed that 
the defendant had taken two cows from the land of the respondent and 
had driven them to his own land for the purpose of slaughtering them 
there, but that they were there, at his request, taken possession of by 
the police. The appellant, who claimed that the cattle were his 
property, appealed from the conviction upon the ground, inter alia, that 
there was no evidence of any user by him of the cattle. 

LuJHn (with him Hart) for the appellant : There was no evidence of 
user. There is no case where mere taking has been held an offence 
under the section. The section was considered by our Full Court in 
Einnurson v. Clarke (8 S.C.R. (Q.J 76) where it was held that to consti- 
tute a user there must be a taking for the profit, convenience, or pleasure, 
of the person taking. He also cited B. v. Frew (7 S.C.R. N.S.W. (G.L.) 
Ill), In re Haughton (1 Q.L.R. (Pt. II) 63) R. v. Collett (14 S.C.R. 
N.S.W. 291), Cunninghams. McFarlane (1 Q.L.J. 49), Ex parte M'Intyre 
(Wilkinson p. 97), and Ex parte M'Donald (1 N.S.W.L.R. 262). 

Macgregor (with him 0' Sullivan) for the respondent, cited Ex parte 
Fox (2 S.C.R. N.S.W. (N.S.) 47) and R. v. M'KenzU (6 N.S.W.L.R. 
219). 

0*Sullivan followed. 

Lukin, as to costs, cited Holland v. Hartford (6 Q.L.J. 86). 

Gbifpith C.J. : Although s. 6 of The Cattle Stealing Prevention Act 
makes it a misdemeanour either to take, use, or work the cattle of 
another without his consent, the section imposes the penalty only for 
every head of cattle ** used,'* and this Court has more than once decided 
that justices have no jurisdiction except when "using," as well as 
" taking " is proved. In this case, therefore, the justices had juris- 
diction to convict with respect only to cattle proved to have been 
**used" by the defendant. The only evidence is, as stated by Mr. 
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Macgregor, that the defendant drove the two cows in question to his Millis v. Kiefbr, 

own land for the purpose of killing them. That is evidence of taking, 

but it is impossible to hold that such a dealing with cattle is using, Griffith C.J. 
unless mere taking is using. For that reason the justices should not 
have convicted, and the appeal must be allowed. The order will there- 
fore be made absolute, but under the circumstances with one half costs 
only. 

Solicitor for appellant : J, F, Bergvn, 

Solicitors for the respondent : Atthow d McGregor. 



GABRIEL V. RICKARDS, Ex parte RICKARDS. 

Customs Act of 1873 {37 Vic., No. i), s. 188 — Knowingly keeping 
prohibited goods ^^^ Knowingly '' — Inventoiy of goods — Amendment 
of form of conviction. 



[Full Coubt.^ 

1900. 
6th December. 

Griffith C.J. 
Cooper J, 
Real J. 



sion certain prohibited j^^^ c^jn ^j /o/ 
Ion followed the words ^*^/'^VV?^ / 



The appellant was convicted before justices on a charge under s. 188 of The Customs 
. Act of 1873 that he was concerned in having in his possession certain prohibited 
goods— viz., certain indecent prints. The form of conviction 
of the information, and did not aver that the goods knowingly came into the 
appellant's possession. y 

Held, on a motion to quash the conviction, that as there was evidence before the // J?/ J5% ^/^ /'' / 
justices on which the appellant might have been convicted of the offence p n Ji' 

charged, the Court should exercise the power of amendment conferred on themVVS// ^K'/f'Y^ 3SO ^ 
in cases of mistake by s. 223 of The Justices Act and amend the conviction, 
which, being amended, the appeal failed. 

The appellant also appealed on the ground that there was no inventory filed of the 
goods, as required by s. 209. 

Held, that the inventory required by s. 209 to be filed with the information is 
necessary only where proceedings are being taken for the forfeiture of the 
goods. 

Motion to make absolute an order nisi calling on the justices of 
Brisbane and F. W, Gabriel, complainant, to show cause why a 
conviction of the appellant on a charge of an offence under the Customs 
Act should not be quashed. 

The appellant was charged on the complaint of F. W. Gabriel, a 
customs ofl&cer, on an information under s. 188 of The (Customs Act of 
1873y which, in the form prescribed by the Schedule to the Customs 
Act, charged that he (the appellant) was concerned " in having in his 
possession certain prohibited goods, namely, certain indecent prints." 
The appellant was convicted and fined £75, and subsequently obtained 
from Griffith O.J. an order nisi to quash the conviction on the grounds : — 
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Gabriel V. (i^ That there was no evidence of knowledge on the part of the 

HlCKARDS, Ex 

parte Rickards. appellant that the goods were imported ; (2), that there was no evidence 
that the goods in respect of which the conviction was made were 
imported ; (8), that no inventory was filed as required by s. 209 of The 
Customs Act of 1873 \ (4), that the conviction does not aver that the 
goods had come knowingly into the possession of the appellant. 

The evidence before the justices showed that the complainant, 
Gabriel, went to the defendant's residence and asked him whether he 
had any indecent prints in his possession. The defendant admitted 
that he had some pictures, and that he some years previously had 
been convicted of selling indecent prints. He surrendered a number of 
photographs, all of which he declared to have been produced in Brisbane. 
The Crown produced expert evidence to show that some of the pictures 
were taken from original negatives, others from copy-negatives ; that 
some of these might have been produced in Queensland, but that others 
among them could not have been produced in the colony, and that if 
the negatives were within the colony, the copies must have been taken 
from them at least five years previously — that is to say, at a date 
anterior to the defendant's previous conviction. The experts based 
their opinion as to the production of the negatives without the colony 
on the nature of the subject-matter, which was apparently foreign, and 
the use of a certain kind of paper which is rarely, if at all, used in 
Queensland. The defendant gave evidence, and denied that the goods 
were imported, and declared that they were all produced in Brisbane, 
but declined to give any particulars. 

Groom (with him Mason) moved the rule absolute. Firstly, there 
was no evidence of importation ; and, secondly, assuming there 
was evidence of importation, there was still no evidence of the 
defendant's knowledge of that fact. Knowledge is the essence of the 
offence, and the knowledge necessary is that the goods are prohibited 
goods, and further, that they have been imported. R, v. Collyei- (8 
Q.L.J. 27) shows that proof of guilty knowledge is necessary under the 
section. 

As to the insufficiency of the minute of conviction, the justices were 
misled by looking at the information, from which the terra " knowingly " 
is omitted, but although such information is made sufficient by the 
Schedule to the Act, yet the Act does not make this so with regard to 
the minute of conviction. {Ex parte Ransley^ 3 Dowl. & Ry. 572 ; 
R, V. Jukes, 8 T.R. 636). 

As to the omission to file an inventory of the goods as required by 
s. 209, until such inventory is filed there is no information before the 
Court. 

Curnbrae- Stewart (with him Cullinane) showed cause. There was 
ample evidence of importation and of the defendant's knowledge of 
that fact. Further, by s. 245 of the Act and by the decision in R. v. 
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Colly ei% stipra, the justices are bound to assume that the goods are pro- 
hibited until the contrary is shown. The burden is on the defendant 
to show that the goods are not imported. As to the form of conviction, 
he cited R. v. Mjisgrove, Ex parte Bohardt (12 V.L.R. 812). 

As to the omission to file an inventory, the provision of s. 209 relates 
only to proceedings against the goods themselves. The justices did 
not convict on the count for forfeiture. 

Groom, contra. 

The judgment of the Court was delivered by 

Griffith C.J. : The information in this case is in the form provided 
in the Schedule of the Customs Act " that CD. was concerned in 
having in his possession certain prohibited goods— namely, certain 
indecent prints." The offence as charged in that form is an offence 
against the provisions of s. 188, which renders liable to a penalty any 
person who, amongst other things, knowingly keeps any prohibited 
goods -i.e?., goods, the importation of which into Queensland is 
prohibited — in his possession. It was pointed out in Collyer's Case 
(8 Q.L.J. 27) that although the form of the information in the schedule 
does not use the word " knowingly," the burden of proof is not changed, 
and that it is necessary to prove that the goods were prohibited goods, 
that they were imported into Queensland, and that defendant had them 
in his possession knowing them to be prohibited goods and to have been 
imported. As to the question whether the goods were prohibited, that 
is not disputed. As to the questions whether the goods were imported 
or whether the defendant knew that they were imported, the case is on 
the border line, but there is just enough evidence to justify the finding 
of the justices that the goods were imported, and that the defendant 
knew it. Therefore the decision of the justices on that point must be 
affirmed. 

Another question raised is that no inventory of the goods was 
filed as required by s. 209. That section is, however, one of a group 
of sections dealing with the forfeiture of goods seized, and has no 
application to a prosecution for a penalty. The final question raised is 
that the conviction follows the information, and does not aver that the 
goods had knowingly come into the possession of the defendant. 
Perhaps that is a good objection, but TJie Jmtices Act (ss. 214, 223) 
provides that where there is a mistake in the proceedings, but the 
mistake appears to be amendable, the Court shall allow the conviction 
to be amended. In the present case there is sufficient evidence to 
support the adjudication, and the justices were only in error as to the 
form of the conviction. The duty of the Court under such circum- 
stances is to amend the error. The defendant was properly found 
guilty on a charge properly drawn, and, the adjudication being right, 
the Court is required to amend the error in the conviction, which will 
therefore be amended tp read that the defendant was convicted <^of 
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knowingly keeping in his possession certain prohibited goods, to wit 
etc., which had lately been imported into Queensland, contrary, etc." 
That amendment being made, the order will be discharged. 

Groom opposed the granting of costs. 

Cumhrae-Stewan submitted that the Crown should not be deprived of 
the costs, and pressed that they should be granted 

The Court directed tbat on the amendment being made, the order 
should be discharged with costs. 

Solicitors for appellant : Price d Jones. 

Solicitor for respondent Gabriel : C. Powers, Crown Solicitor. 



[Full Court.] 

1900. 
7th December, 

Griffith C,J. 
Cooper J. 
Real J, 



PILMER V. No. 1 SOUTH ORIENTAL AND GLANMIRE GOLD 

MINING CO., LTD. (No. 2). 
Pnvy Council appeals — Security for costs of appeal — Power of Supreme 

Court to dispense with security for costs — Order in Council of 30th 

June, 1860. 

The Supreme Court of Queensland has no jurisdiction to make an order dispensing 
with the security required by the Order in Council to be given by a person 
appealing from a decision of that Court to the Privy Council. An application 
for such an order must be made to the Privy Council. 

Williams v. Commissioners for Railways (20 N.S.W.L.R. (Eq.) 28) followed. 

Petition by plaintiff for leave to appeal to the Privy Council against 
the decision of the Full Court {ante p. 87), on the hearing of an appeal 
from the District Court in an action by Agnes Pilmer against the No. 
1 South Oriental and Glanmire Gold Mining Co., Ltd. for damages 
for the death of her husband in the defendants' mine. 

Lukin (with him St. Ledger), for the appellant, asked for leave tb 
prosecute the appeal in forma pauperis without giving the usual security 
for costs. He cited Bunny v. Hart (11 Moo. P.C. 189), Kelly v. 
Corlett (14 Moo. P.C. 89), Williams v. (Jom,missioners for Railways (20 
N.S.W.L.R. (E.) 28), and Quinlan v. Child (1900, A.C. 496). 

Feez for the defendants. The defendants cannot oppose the granting 
of leave to appeal upon the usual terms, but submit that the Court has 
no jurisdiction to dispense with the requirements of the Order-in- 
Council. Plaintiff's proper course is to obtain from this Court leave to 
appeal upon the usual terms, and then to apply to the Privy Council for 
leave to prosecute the appeal in forma pauperis. 

Griffith C.J. : The Court agrees with the decision of the New South 
Wales Court ( Williams v. Commissioners for Railways, supra) that 
they have no jurisdiction to dispense with the security for costs pre- 
scribed by the Order-in-Council. Application for that purpose must 
be made to the Privy Council itself. The ordinary leave to appeal 
will be granted. The amount of security will be fixed at £800. 

Solicitors for appellant : Morris d Fletcher. 

Solicitors for respondents : Chambers, Bru<ie d McNab. 
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R. V. BENNETT. 

Practice — Appeal — Misdirection — Isolated portions of summing up, [Full Court.] 

1900. 

Isolated passages of a summing up will not be considered separately as grounds ^^^ December. 
for setting aside a verdict, but the whole summing up must be taken into Gnffith C J 
consideration. Cooper J. 

On the trial of a prisoner for rape, the judge in his summing up, after referring to Jieal J. 

the evidence of a medical witness, remarked that the witness was apparently "~~ ~ ^ 

of opinion that there had not been consent. He then added, •• However, that l^lOS 3/^^Q>if /f^ 

is not binding on you, but the question of consent or non-consent is entirely * * - 

for you upon the evidence as a whole.'* /^CJ' .^^^^ <^^ ^cJt> 

Held {per Griffith C.J. and Cooper J., Beal J. diasentiente)^ that there had been no ~ ' "^ 

misdirection. 

Cbown case reserved by Noel A.J. on the trial of Ernest Bennett on 
a charge ot rape. 

The prisoner was tried before Noel A.J. at the Rockhampton Criminal 
Sittings. The special^case stated by the learned judge was as follows : — 

The abovenamed prisoner was tried before me at the recent sittings 
of the Supreme Court at Rockhampton on a charge of rape. 

Mr.* O'Rourke appeared for the prisoner. 

Francis Henry Vivian Voss, the Government Medical Officer for 
Rockhampton, was called as a witness, and under cross-examination, 
in allusion to his testimony in chief as to the appearance of the 
victim's genital organs, said, ** Her condition did not necessarily 
preclude consent.'* 

In answer to me Dr. Voss said, ** Except for the bruise on the thigh, 
the appearance of the vagina did not preclude consent, but I would 
call attention to the drawers and the torn clothes generally.*' 

Mr. O'Rourke did not object to this answer of Dr. Voss being 
recorded by me. 

Sometime after the jury had retired, Mr. O'Rourke stated that he 
had to take exception to my summing up, and wished me to take a 
note. 

After some degree of indefiniteness, the note I took was as follows : — 
Mr. O'RourKe takes the point that I had no right to say, but acted 
improperly in saying, to the jury, " that as Dr. Voss in his evidence, 
while admitting that the appearance of the vagina was compatible 
with consent, draws attention to the condition of the clothes and the 
bruise on the thigh, he probably came to the conclusion that there 
was no consent." 

Mr. O'Rourke abandoned a further point that Dr. Voss should not 
have been allowed to call attention as a fact to the condition of the 
clothes, as it was not expert evidence. 
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After having made the above note of the point taken, I asked Mr. 
0*Rourke what he wished me to do, as I must decline to recall the 
jury to tell them I acted improperly. 

Mr. O'Rourke did not press for a recall of the jury, but said he was 
content with a note of the point having been made. 

Subsequently, as Mr. O'Rourke had no recollection of my having 
made use of the expression, ** Dr. Voss probably came to the con- 
clusion," I, in order to clear up doubts, recalled the jury ex mero inotii, 
and re-directed them. 

I said, "As some doubt has arisen whether I said in my charge to you 
that Dr. Voss had probably come to the conclusion that there was no 
consent, I now say that from the fact Dr. Voss called attention to the 
bruise on the thigh and the state of the clothing, that probably he 
came to the conclusion that there had been no consent. However, 
whatever conclusion Dr. Voss came to on that point is not binding on 
you, but the question of consent or non-consent is entirely for you 
upon the evidence as a whole." 

The jury found the prisoner guilty, and I directed sentence of death 
to be recorded. 

The questions for the opinion of the Judges of the Supreme Court 
would appear to be : — 

1. Did I act improperly in my summing up to the jury ? 

2. Tf so, what order do the judges see fit to make ? 
(fRourke for the prisoner. 

Griffith C.J: : This case arises in a singular way. The prisoner 
was accused of having committed rape. A medical witness was called, 
who gave some evidence as to the condition in which he found the girl, 
and as to the state of her clothes, from which it might be inferred that, 
in his opinion, the act had not taken place with her consent. In the 
course of the summing up to the jury the learned judge, after referring to 
the evidence, remarked that it was apparently the opinion of the medical 
witness that there was no consent, and added, ** however that is not bind- 
ing on you ; the question of consent or non-consent is wholly for you." 
It has often been laid down that isolated passages of a judge's summing 
up cannot be picked out, but that the summing up must be taken as a 
whole, and that, unless so taken it is wrong, the Court cannot set aside 
the verdict. In the present case I cannot see that the learned judge was 
wrong in calling attention to the evidence of the witness and in 
saying, " apparently this witness thinks so and so ; but you 
are not bound by that at all." The opinion of the witness 
was naturally to be inferred from his answers, although he did 
not expressly give an opinion on the point. It was contended 
that his opinion, if given, would have been inadmissible, but 
I am not at all sure that it would have been inadmissible* But, 
whether it wQuld or not, I do not gee that there could be any 
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objection to the judge calling attention to what was already before the 
jury without objection, and pointing out that whether the doctor thought 
there was consent or not, his opinion was not binding on the jury, but 
the question was one entirely for them to decide. I do not see that 
any objection can be taken to the summing up regarded as a whole. 

Cooper J. : I am of the same opinion. From the evidence of Dr. 
Voss I should say myself that the inference to be drawn was that the 
doctor was of opinion that the girl did not consent. Looking at that, 
I think the judge could refer to the doubt existing on the point, and 
allude to the doctor's evidence. There might be a difference of meaning 
as to the effect regarding the way in which the judge used the word 
binding. If he laid special emphasis on the word, saying, ** Whatever 
the doctor's conclusion, it is not absolutely binding on you," I think 
the summing up might be open to objection. But when stated in 
the ordinary way, I am of opinion that his remarks were free from 
objection. 

Real J. : I agree with my brother judges as to the rule laid down, 
but I do not come to the same conclusion. I look at the evidence 
given by Dr. Voss in the case. He was asked if the condition of the 
vagina was such as to preclude consent, and the answer given is '* No." 
The learned judge, considering that ambiguous, asks further questions, 
when he answers, ** Except for the appearance of the thigh, the 
appearance of the vagina was not such as would preclude consent." 
He then draws attention to the clothes. That was not medical evidence, 
although the doctor in giving it had a perfect right to do so. The 
assumption would be that the doctor assumed these clothes were worn 
at the time, and so gave his opinion ; in fact, he connected the clothes 
with the state of the girl, and gave the opinion that there was no 
consent. A question might have been raised as to whether the evidence 
under the circumstances was admissible. When the learned judge 
directed the jury, Mr. O'Rourke raised the point, and pointed out that 
the appearance of the vagina was not compatible with the condition of 
no consent. I do not see anything wrong with the summing up. It 
might be necessary to draw attention to the fact that the doctor 
referred to the clothes, and that his opinion was discounted by the 
statement that without the clothes there was not sufficient evidence to 
prove that there had been no consent. Having made the direction, 
however, the learned judge refused to alter it or admit that he was 
wrong. Mr. O'Rourke did not press for the recall of the jury, but was 
content that a note should be made of his objection. Subsequently, as 
Mr. O'Rourke had no recollection of the judge having said, " Dr. Voss 
probably came to the conclusion," he recalled the jury. This was after 
his summing up had been challenged by counsel, who was taking 
matters calmly, and after the judge had time to think over what he had 
S£^id, What was the position, then ? The judge had a perfect ri^ht to 
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B. V. Bennistt. point out that the doctor was a scientific witness, and that the doctor 
Beal J. considered the bruises on the thigh were indications of no consent, and 

that he (the doctor) regarded the clothes as emphasising his opinion. 
Now, what did the judge do ? He stated, " Some doubt has arisen as 
to whether I said in my summing up that Dr. Voss had probably come 
to the conclusion that there was no consent. I now say from the fact 
that Dr. Voss called attention to the bruises on the thigh he probably 
came to the conclusion that there was no consent. However, whatever 
conclusion he came to, that is not binding on you, and you have to 
consider the question of consent as a whole." Instead of that it should 
have been pointed out that Dr. Voss did not use the scientific part at 
all, and that he relied on the clothes in forming bis opinion. Leaving 
the matter with the words, " the conclusion is not binding on you," 
I think was strong evidence to the jury, and such as an ordinary jury 
would be very much influenced by. I think the circumstances should 
have made the learned judge particularly careful that nothing in the 
shape of misdirection was driven home. Therefore, in this case, I am 
of opinion that there were circumstances of misdirection, but solely 
after the jury were recalled. 

The conviction was affirmed. 

Solicitor for prisoner : Grant', Rockhampton. 
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In re TYSON, REGINA v, QUEENSLAND TRUSTEES LIMITED. 

Domicil — Domicil of origin — Acquisition of domicil of choice — 

Abandonment of domicil of origin — Succession duty — Deductions — 

Costs of administration action for distribution of estate in intestacy, , ^ , }^00. 

•^ / ./ :f Uth December, 

The law relating to the abandonment of a domioil of origin and the acquisition of , 

a domicil of choice discussed. QHffith C,J, 



The definition of domicil laid down by Lord Wensleydale in Whicker v. Hume (7 

H.L.C.. at p. 164), applied. ^^j ^^ ^^ /^ , 

Held^ that for the purpose of estimating the amount on which succession duty / . . r . .^ C 

is payable to the Government of Queensland in respect of moveable property 7 \ 

of a domiciled Queenslander locally situate in New South Wales, the costs of 

an administration suit brought in the Supreme Court of that colony for the /y^j/ -i/^/? ^^d -^O^T^ 
distribution of the estate in that colony cannot be deducted. ^ •/, 

Action by the Attorney-General, on behalf of the Crown, ^.gainst .^ • ^ jv' p^J //)A 

Queensland Trustees Limited, the administrators of the estate of James / / ? yy 

Tyson, claiming succession duty upon the personal estate of James 
Tyson in Queensland, New South Wales, and Victoria. 

All the facts appear in the judgment of the learned judge. 

Butledgef A,G,, K,C,j Feez, Woolcock, and J, T, Bell, for the plaintiff. 

IMley, Shand and Stumm, for the defendants. 

The following authorities were cited by counsel : Whicker v. Hume 
(7 H.L.C. 124, 146, 159, 9 Ruling Cases, 689), Udny v. Udny (L.R. 1 
Sc. & D. 441, 448, 468, 449), King v. Foanvell (3 Ch.D. 518), In re 
Craignish (1892, S Ch. 180, 192, 193), Bempde v. Johnston (8 Ves. 
Jr. 198), Somerville v. Lord Somerville (5 Ves. 749, 785), Dicey's. 
Conflict of Laws 138, 108-110, Doucetv. Geoghegan (9 Ch.D. 441, 
456), Drevon v. Drevrni (34 L.J. Ch. 129), Walcot v. Botfield (Kay 584, 
543), Jopp V. Wood (4 D.J. & S. 616), Hamilton v. Dallas (1 Ch.D. 
257), Bell V. Kennedy (L.R. 1 Sc. & D. 807), In re Patience (29 Ch.D. 
976), Forbes v. Forbes (23 L.J. Ch. 724), Kent v. Attorney -General 
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Griffith C.J. : This is a Crown suit instituted by the Attorney- 
General of Queensland for the recovery of succession duty in respect of 
that part of the personal estate of the late James Tyson which is 
locally situate in the colonies of New South Wales and Victoria. The 
title of the Crown to recover this duty, in its right as Sovereign of 
Queensland, depends upon the estabhshment of the fact that Tyson was 
at the time of his death, which took place on the 4th December, 1898, 
domiciled in this colony ; and this is the question which I have to 
determine. 

At the trial, which occupied twenty days, more than sixty witnesses 
were examined orally, and the depositions of more than forty others, 
taken on commission in Sydney and Melbourne, were read. In addition 
to this testimony an immense quantity of documentary evidence was 
adduced. 

It is not in controversy that Tyson's domicil of origin was in New 
South Wales, in which colony he was born, at a place called the Cow- 
pastures, not far from Sydney, in the year 1819, when New South Wales 
comprised the territoi||by which now forms the colonies of Queensland 
and Victoria. The Crown alleges, and undertakes to prove, that he 
abandoned his domicil of origin and acquired a domicil of choice in 
Queensland. The defendants maintain that he never abandoned his 
domicil of origin. 

Before referring to the evidence, it will be convenient to state the 
rule of law by which the question must be determined. In the leading 
case of Whicker y, Hume (7 H.L.C. 124), the Lord Chancellor (Lord 
Chelmsford) said (pages 146-47) : ** It seems to me that the nature of 
his (the testator's) residence and his constant returns from the Con- 
tinent bring that residence completely within the definition of domicil 
which is given in the Digest (Book 60, tit. 16, s. 203) : " IJnde c:vm 
prof ectus est peregrinari videtur , quod si rediit, peregrinari jam destUit,'* 

Lord Cranworth, after referring to the definition of domicil quoted 
by the Lord Chancellor from the Digest, which he said was also to be 
found in the Code (Book 10, tit. 39, s. 7), and was a principle of 
Roman law, added (pp. 169-60) : " There have been many others, but 
I never saw any of them that appeared to me to assist us at all in 
arriving at a conclusion. In fact, none of them is, properly speaking, 
a definition. They are all illustrations in which those who have made 
them have sought to rival one another by endeavouring, as far as they 
can, by some epigrammatic neatness or eloquence of expression, to gloss 
over the fact that, after all, they are endeavouring to explain some- 
thing clarum per ohscurum. By domicil we mean home, the permanent 
home ; and if you do not understand your permanent home I am afraid 
that no illustration drawn from foreign writers or foreign languages 
will help you to it." He then referred to the passage in the Code 
(afterwards quoted at length by Lord Wensleydale) , and f^dded; "I 
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think that is the best illustration, and I use that word rather than 
definition, to describe what I mean." 

Lord Wensleydale said (page 164) : " There are several definitions 
of domicil which appear to me pretty nearly to approach correctness. 
One very good definition is this : Habitation in a place with the inten- 
tion of remaining there for ever, unless some circumstance should 
occur to alter his intention. I also take the definition from the Code, 
which is epigrammatically stated, and which I think will be found 
perfectly correct, * In eo loco singulos habere domicilium non amhigittir, 
ubi quis larem rerumque ac fortnnarum suarum summum constituit ; unde 
I'urftus non sit discessiirus si nihil avocet ; unde cum profectus est pere- 
grinari vid^tur, qv^od si rediit, peregrinaH jam destitit,' " 

This may be thus rendered : ** It is not in doubt that every man has 
his domicil in the place where he sets up his household shrine and his 
principal establishment, whence he has no intention of again departing, 
unless something should call him away, so that when he goes thence 
he regards himself as a wanderer, whereas when he returns his wan- 
dering is ended.'* 

It may be, as Lord Cranworth says, that these several points are rather 
illustrations of the nature of domicil than a complete definition. They 
are, however, particularly applicable to the facts of the present case as 
disclosed in the evidence. I therefore humbly accept the definition as 
given by Lord Wensleydale as a guide. 

It is a settled principle of our law that no man can be without a 
domicil. The domicil of a legitimate child is that of his father, and 
does not depend upon any choice on his part. But as soon as he is sui 
juris it is competent for him to choose another domicil. 

" Domicil of choice is a conclusion or inference of fact which the 
law derives from the fact of a man voluntarily fixing his sole or chief 
residence in a particular place, with an intention of continuing to reside 
there for an unlimited time. There must be a residence freely chosen, 
and not prescribed or dictated by any external necessity, such as the 
duties of office, the demands of creditors, or the relief from illness ; 
and it must be residence fixed not for a limited period or particular 
purpose, but general and indefinite in its future contemplation. It is 
true that residence originally temporary, or intended for a limited 
period, may afterwards become general and unlimited, and in such a 
case, as soon as the change of purpose, or animus manendi^ can be in- 
ferred, the fact of domicil is established." (Per Lord Westbury, in 
Udny V. Udny, L.R. 1 H.L. (Sc.) 441, at p. 468). 

In order to effectuate the acquisition of a domicil of choice there 
must be both a change of habitation (to use Lord Wensleydale's word) 
in fact, and an intention to retain the new habitation. The expression 
" animus revertendi'* is sometimes used in this connection, and it is 
said that the taking up of a new residence must be sine animo rever- 
te)idi to the country abandoned. 
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The loss of a domicil of choice and consequent restoration of the 
domicil of origin is more easily brought about than the acquisition of a 
domicil of choice. There must, in this case also, be both act and in- 
tention. But the mere act of abandonment of the acquired donaicil 
sine animo revertendi is sufficient to restore the original domicil. There 
must, however, be an actual abandonment. A mere intention to 
abandon a domicil of choice and to return to the domicil of origin is 
not sufficient. And a fortiori mere vague expressions of regard for the 
country or place of birth, or of a desire to be buried there, will not be 
sufficient. 

I have, therefore, in this case to determine whether Tyson, having 
his domicil of origin in New South Wales, voluntarily made his home 
or fixed his habitation in Queensland with the intention of continuing 
to reside there indefinitely unless some change of circumstances should 
give rise to a change of purpose, or (which is the same thing in other 
words) without any intention of returning to New South Wales and 
making his home or fixing his habitation in that colony, the words 
" home " and "habitation " being interpreted in the sense in which 
they are used by Lords Cransworth and Wensleydale in the case of 
Whicker Y, Hume; and, secondly, whether if he did so make his home 
in Queensland he afterwards abandoned it, so that his domicil of 
origin was restored. 

I will first refer to what may be called the physical or objective 
facts of the case, which are clearly established, and are not, indeed, in 
dispute. 

James Tyson, then, was born in New South Wales on 8th April, 
1819. He had four brothers and four sisters in that colony. His 
mother, who was twice married, continued to live in the same locality 
in which he was born until, her death, which occurred in 1874. The 
family were in poor circumstances. As early as 1846 he occupied 
country on the Lachlan Kiver in New South Wales, which was after- 
wards known as ** Toorong," and he continued to be the holder of the 
same country, or country in the immediate neighbourhood, until his 
death, which occurred in 1898. In the fifties, at the time of the gold 
discovery, he appears to have often travelled with stock to the gold- 
fields, and there no doubt laid the foundation of his fortune. In 1856 
or 1857 he bought the Deniliquin Station, not far from his original 
holding. He lived at Deniliquin Station for about two years, but sold 
it again in 1860 or 1861. About the end of 1860 he bought a station 
called Juanbung, adjoining Toorong, for the sum of JB80,000. 
Toorong was then merged in Juanbung, by which name both stations 
were afterwards known. In 1863 or 1864 he bought another adjoin- 
ing station, the name of which he changed to Tupra. The area of 
these two stations was 580,000 acres and 266,000 acres respectively. 
3inc^ 1886 so much of these stsiftions as has not been resumed by the 
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Crown has been held as a consolidated run, and known as the '^ Tupra 
holding/' 

After selling Deniliquin, Tyson lived for a time at Juanbung. In 
November, 1865, he bought a large property called Heyfield, near 
Sale, in the Gippsland district of Victoria, for £60,000, which he 
thenceforward used as a place for fattening stock for the Melbourne 
market. Soon after buying Heyfield he built a good brick house on 
the property, and the witness James Tyson says that he lived there for 
about two years, going to and fro to Juanbung. I doubt, however, 
whether the nature of his visits to Heyfield at this period was such as to 
justify the inference that he lived there. At any rate, in 1866 he began 
to build a new brick house at Juanbung, employing as a builder the 
same person who had built the Heyfield house. The witness James 
Tyson says that after the Juanbung house was finished he took up his 
abode there and lived there pretty continuously till 1870, being engaged 
in superintending large works for the conservation of water on Juan- 
bung and Tupra, and other improvements on those stations. I have 
no doubt of the substantial accuracy of this statement. 

Up to this time Tyson's pastoral properties were limited to the 
localities already mentioned — Juanbung and Tupra on the Lachlan in 
New South Wales, and Heyfield, in Gippsland, in Victoria. He had 
visited Queensland before 1868, but did not acquire any pastoral pro- 
perty in this colony until February of that year, when he bought 
the blocks on the Lower Warrego now known as Tinnenburra- 
Early in 1867, however, he had advanced a sum of £37,000 
on mortgage of Felton Station, not far from Toowoomba, in the 
Darling Downs district of Queensland, which then consisted prin- 
cipally of leasehold held under pastoral lease from the Crown. In 
March, 1868, he went overland from Juanbung to Tinnenburra, 
returning in June, and in August and September of the same 
year he visited and inspected Felton and took steps for the protection 
of his security by the acquisition of the freehold of land which might 
otherwise have come into the hands of selectors under the new 
Land Act passed in that year. He returned from Felton to Sydney in 
September, but went back almost immediately, and remained at Felton 
till November, when he proceeded overland via Tinnenburra to Juan- 
bung, where he arrived on 80th December. In October, 1869, he paid 
another short visit to Felton. I have no doubt that up to this time 
Tyson was a resident of New South Wales, and that his headquarters 
were at Juanbung, although he visited Heyfield from time to time, and 
appears to have spent a good deal of his time in travelling. 

We now come to the facts which are material in the question of a change 
of domicil. In November, 1870, Tyson came to Felton, apparently with 
the intention of taking possession under his mortgage. This he did 
shortly afterwards, the mortgagor (Sandeman) leaving the station on 
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2nd January, 1871. During the year 1871 he paid two short visits to 
Sydney in June and September, but did not go further. For the rest 
of the year he was at Felton, except for occasional visits to Toowoomba 
and Brisbane on business. It appears, however, that his stay was, to 
some extent at least, involuntary, for, although he had come to terms 
with the mortgagors for the acquisition of the equity of redemption of 
the Felton property, the Bank of New South Wales, who claimed to be 
second mortgagees, had instituted a suit in Equity against him in the 
Supreme Court of New South Wales, and had obtained an injunction 
restraining the sale of the property at auction. It appears that the 
mortgagors were to have been the nominal sellers and that Tyson in- 
tended to be the purchaser. This litigation was settled in November, 
1871, but the formal documents necessary to perfect Tyson's title to 
the property do not appear to have been executed till the following 
May, from which time he became the sole owner of Felton. 

I do not think that the circumstances of his residence at Felton up 
to this time can be regarded as indicating an intention to make that 
place his permanent home. It is a fact, however, that he resided 
there, with occasional absences in other parts of Queensland, during 
the whole of 1872, with the exception of one short visit of a few days 
to Sydney in May to complete the business of the title to Felton. 

Tyson was now in possession of three estates in the three colonies 
of Queensland, New South Wales, and Victoria, on each of which was 
a residence fit for his occupation — namely, Felton in Queensland, Juan- 
bung in New South Wales, and Heyfield in Victoria, the houses at the 
two lastnamed places having been built by himself. I leave Tinnen- 
burra out of consideration as a possible residence, the means of com- 
munication with that station at that period having been difficult. He 
had at this time no other properties at which he could have resided. 
He was perfectly free to fix his choice where he thought fit. I have 
already pointed out that up to, and in, 1870, when he came to Felton, 
his principal residence had been at Juanbung. It is a fact, however- 
established by his diaries —that he did not even visit Juanbung after 
1870 until 1875, although in the year 1873 he spent about seventy-five 
days in New South Wales and twenty- two in Victoria, and in 
1874 about forty days in New South Wales and twenty- three in Vic- 
toria, the rest of the time in each year being spent in Queensland, 
and nearly all of it at Felton. It was suggested for the defendants 
that he selected Felton as a residence because its situation was central 
amongst all his pastoral properties. At a much later date the fact 
was so, but at the time now under consideration Felton was by no 
means central. It was, as a matter of fact, the most northerly of his 
properties, the distance from Tinnenburra, which lay to the west, being 
nearly six hundred (600) miles, and from Tupra and from Heyfield 
upwards of eleven hundred (1100) miles, while the distance from 
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Juanbung to Tinnenburra was slightly less than from Felton, the 
means of communication were better, and Juanbung was on the direct 
road to market for the Tinnenburra stock. 

But, whatever were his reasons, it is an undisputed fact that from 
1871 to the time of his death Felton was his business headquarters. 
All his correspondence, which was very methodically conducted, was 
carried on from that place. He was in the habit of making drafts of 
all important letters on a slate, from which they were written out by 
his secretary or manager, and press-copied in books, all of which, in 
regular succession, were kept at Felton. All correspondence addressed 
to him was addressed to Felton, unless there was some special reason 
for addressing it elsewhere. Reports of the operations of all his other 
properties were regularly furnished to him there, duplicates of his bank 
pass books, showing the state of his banking accounts at the various 
banks with which he did business in the several colonies, were regu- 
larly sent there. There he kept his clothes, his diaries, and his letters, 
and there he had a library of which he appears to have been rather 
proud. He would not allow the family of the manager of Felton to 
live on the station, although he made no such objection with regard to 
any of his other stations. The house at Juanbung was occupied by 
the manager and his family, a room called **Mr. Tyson's room " being 
reserved for him, and never used by others, unless all the other rooms 
were occupied. The new house at Heyfield was not occupied at all, 
except when he visited the property, or when an occasional visitor 
from Melbourne went there at his invitation in search of sport. The 
manager and his family resided in an older house close to the new one. 
But at Felton no woman was allowed to live, except his own house- 
keeper or domestic servant. The quality of his occupation of Felton 
differed in this respect, as well as in duration, from that of his occu- 
pation of the other two places at which it has been suggested that he 
had his real home. 

Before referring to the actual proportion of his time spent at 
Felton, it will be convenient to mention briefly the facts relating to 
his acquisition of other properties in Queensland and New South 
Wales, to which he considered it desirable to pay regular visits of 
inspection, so necessitating his spending a good deal of time in travel- 
ling. In 1873 he acquired a station in New South Wales called Bre- 
warrina, which adjoined Tinnenburra on the south, and the name of 
which he changed to Maranoa, working it with Tinnenburra as one 
property. Shortly after acquiring Felton he acquired a neighbouring 
freehold property called Mount Russell, which he thenceforward worked 
with Felton as one estate. In 1877 he bought at auction from the 
Government several thousands of acres of land at Cooranga, about a 
hundred and ten miles from Felton, where he formed a station which 
he called Wyobie, and which he worked with Felton. In 1879, and 
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afterwards in 1882 and 1886, he acquired the freeholds of large areas 
of land on the Tupra holding, some of it apparently with reluctance, 
in order to keep out possibly intrusive selectors. In 1875 he 
advanced £40,000 on mortgage of a station in the central district of 
Queensland. The mortgagor's debt had in 1886 increased to 
£170,000, other pastoral properties being included in the security, and 
shortly afterwards he took possession as mortgagee, and subsequently 
acquired the equity of redemption of all the mortgaged properties, thus 
acquiring the stations of Meteor Downs, near Springsure, nearly eight 
hundred miles from Felton ; and Glenormiston, in the far north-west 
district, over thirteen hundred miles from Felton, as well as other 
stations. In 1882 he advanced £80,000 on mortgage of a station 
property called Bangate, in the north of New South Wales, which fell 
into his hands as mortgagee in the year 1898. In 1888 he advanced 
£100,000 on mortgage of a station property called Goondabluie, also 
in the north of New South Wales, which in the following year fell 
into his hands as mortgagee. In 1880 he selected 16,000 acres of land 
in the north of Queensland, near Cardwell (about a thousand miles 
from Felton), with the apparent intention of forming a sugar plan- 
tation. He also, between 1880 and his death, entered into negotia- 
tions at various times for the acquisition of other properties in New 
South Wales, none of which, however, were completed. In 1813 he 
oifered to buy four million acres of Crown land in Queensland for 
£1,000,000, but the offer was not accepted. 

In 1876 Tyson, for the first time after 1870, paid a visit to the Hay 
district in New South Wales, in which his Juanbung and Tupra pro- 
perties were situated. On this occasion he spent three days at Tupra 
and seventeen at Juanbung. He also paid a flying visit to Heyfield. 
In 1876 he spent the whole year in Queensland except eighteen days. 
In 1877 he was absent from Queensland for thirty-four days only. 
He did not visit the Hay district or Heyfield in. either year. 

In 1878 he became involved in a dispute about roads with the local 
authorities of the shire in which Heyfield was situated, and took up 
his residence there for about six months, during which time he seems 
to have been continuously involved in litigation regarding the roads. 
From this time to his death he only paid occasional short visits of a 
few days at a time to Heyfield, but for the last few years was careful 
not to allow an interval of more than six months to elapse between his 
visits, so avoiding the liability to income tax at an increased rate. In 
all the succeeding years he spent by far the larger part of his time in 
Queensland, generally visiting the Hay district in the course of the 
year, but often without going to Tupra or Juanbung. In the years 
1880 and 1881 he did not visit the Hay district at all. From 1882 to 
1890 he did not visit Juanbung at all, and paid only three visits to 
Tupra. In 1891 he spent three days at each of these stations. In 
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all his correspondence was, as already stated, conducted from Felton. 

The proportion of time spent in New South Wales was increased after 

the acquisition of Goondabluie, and his absences from Felton were for 

some time increased after the acquisition of Meteor Downs. 

Until 1896 the witness James Tyson was his general manager, but 
he himself exercised a general supervision over all his stations. After 
that time he had no general manager, and made more frequent visits 
of personal inspection than would otherwise have been necessary, 
always returning to Felton when they were concluded. Two of the 
witnesses called for the defendants— Mr. Bracker and Mr. Grant, who 
were intimately acquainted with him — said, in answer to a question 
which I put to them, that he never travelled for pleasure, but only on 
business, and they agreed that, having done his business, he always 
returned to Felton. In 1887 he built a new house at Felton, which he 
himself designed, and which he considered a model station residence. 
It was completely fitted up as a bachelor's residence, and he appears to 
have been very fond of it. 

In 1893 he accepted a nomination to a seat in the Legislative 
Council of Queensland, having previously — when, does not appear — 
refused a similar nomination to a seat in the Legislative Council of 
New South Wales. During the latter part of his life he spent an in- 
creasing portion of his time at Felton, and he died there. Tyson was 
never married. If he had married, and if his wife had resided at 
Felton, there could hardly be room for doubt that his home was there. 
But, upon the facts as I have briefly summarised them, there is equally 
little room for doubt that for twenty-seven years before his death his 
actual place of residence, if he had any, was at Felton, and nowhere 
else ; that, whatever may have been the reason for his choice, he had 
of his own free choice made that place his usual residence, and had 
ceased to reside either at Juanbung or Heyfield, which were the only 
places at which he had ever continuously resided after the sale of 
Deniliquin. He never had any other residence in Queensland, but 
when in Brisbane usually stayed at his club. 

Upon this state of facts, if there were no more in the case, the words 
of Dr Lushington, in delivering the decision of the Judicial Com- 
mittee in the case of Hodgsoii v. De Beauchesne (12 Moo. P.C 286) 
would appear to be in point : ** Length of residence, according to its 
time and circumstances, raises the presumption of intention to acquire 
domicil. The residence may be such, so long and so continuous, as to 
raise a presumption nearly, if not quite, amounting to a prmnmptin 
juris et de jure ; a presuirption not to be rebutted by declarations of 
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intention, otherwise than by actual removal. ... In short, 
length of residence, per se^ raises the presumption of intention to aban- 
don a former domicil, but a presumption which may, according to cir- 
cumstances be rebutted. ... It is evident that time alone cannot 
be the only criterion " (p. 329). 

The very learned judge, in using the expression " intention to 
acquire domicil," did not, of course, mean that the legal notion of 
domicil or of acquisition of domicil must be present to the mind of 
the person in question, so that his intention was to acquire a legal 
domicil, but that be had such an intention of remaining in the chosen 
place of residence as is necessary for the acquisition in law of a new 
domicil. 

In Doiicet v. Geoglugan (9 Ch.D. 441), after citing this case, Jessel 
M.R. said (p. 456) : " In all cases a difficulty arises as to the meaning of 
the word ' domicil ' ; but it evidently implies the intention to make the 
place one's home, and a home is itself suggestive of permanency. It 
is impossible to lay down an absolute definition of domicil, but 
in the present case there is every element that makes a 
home. The testator had no other home or place of residence; 
he showed by his actions no intention to change his residence. 

On the whole, it appears to me that there is 

nothing to outweigh the natural result of his acts ; that, look- 
ing at his acts fairly, as a jury ought to do, the Court can come to no 
other conclusion than that his domicil was English." The case of h 
re Patience (29 Ch. 976), which was relied on by the defendants, was a 
case in which the person in question, although he had lived in England 
for twenty-two years, had never had a fixed place of residence any- 
where, but had always resided in lodgings, hotels, and boarding-houses 
in different towns. It was, as pointed out in the subsequent case of 
Craignish v. (h-aignuh (1892, 3 Ch. 180) by the learned judge who had 
given the decision, a decision only on the facts of the particular case, 
which are totally different from those of the case now under 
consideration. 

In '* The Harmony '' (2 C. Rob. 822) Sir W. Scott said : '' Of the 
few principles that can be laid down generally I may venture to hold 
that time is the grand ingredient in constituting a domicil. I think 
that hardly enough is attributed to its effect ; m most cases it is un- 
avoidably conclusive.'* 

If there were no more in the case I should be constrained to come to 
the conclusion that Tyson, having for upwards of twenty-five years 
had a fixed residence in Queensland under the circumstances already 
stated, and having during that period had no fixed residence anywhere 
else, had acquired a Queensland domicil. But there is a great deal 
more in the case. There is, first, the fact that in all documents in 
which b^ was n^med from 1871 to bis death, with a few exceptions to 
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which I will advert directly, he was invariably described as James 
Tyson of Felton, or of Cambooya, or of Queensland ; secondly, we have 
his own written declarations made on various occasions that he resided in 
Queensland ; thirdly, we. have frequent references to Felton in his 
diaries and correspondence ; and, lastly, oral evidence of his intention 
as expressed in conversation. 

First, as to the documents. In the long course of years in question 
it appears to have occurred to everyone who had occasion to describe 
him, whether his bankers, his solicitors, the officials of the Lands 
Department of New South Wales or Queensland, or the Government 
when summoning him to the Legislative Council, that his proper 
description was ** James Tyson of Felton,*' or ** of Cambooya,*' or " of 
Queensland.** Even in the rate-book at Hay he was so described. 
The few exceptions are principally documents relating to land in which 
(none of them having, apparently, been prepared by his express in- 
structions) he is described as of the place where the land is situated, 
such as Tupra or Hay. The only exception of apparent importance is 
in the case of the will of his brother Peter, of which he was an 
executor. This will was attested by him in 1879, and in the attesta- 
tion clause he added to his name the words ** grazier, Juanbung, New 
South Wales.** In the petition for probate presented to the Supreme 
Court of New South Wales in May, 1879, he described himself in the 
same way, and in the grant the same description was naturally adopted. 
The circunastances under which he adopted this description were as 
follows : — His brother Peter, whose estate was worth half a million, 
and was situated in New South Wales, was understood to be at the 
point of death. James Tyson, being with him in Melbourne, persuaded 
him to make his will and to appoint him one of the executors. 1 
infer that he desired to take an active part in the administration of the 
estate. His brother, in fact, died about three weeks after making the 
will. If Tyson had described himself in the attestation clause as of 
Felton in Queensland, the question might, and probably would, have 
arisen whether probate should be granted to an executor not resident 
in New South Wales. It may have been suggested to him by his 
solicitors that it would therefore be better to describe himself as of 
Juanbung. Whether this was or was not the reason why he so 
described himself, the instance is an isolated one, and amounts at most 
to a statement by him in 1879 that he then considered himself as ** of 
Juanbung** — whatever that may mean — ^which must be considered 
and weighed with the actual facts and with other contemporaneous and 
later statements to which I shall have to refer. 

I come next to his own written declarations. It may be said, shortly, 
that, with the exception just referred to, in every document made after 
1871 — and they are very numerous — in which Tyson mentioned his 
place of residence he described it as Felton, sometimes with the name of 
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Cambooya (the post town) added, and sometimes without that addition. 
And this was so whether the document was intended for use in Queens- 
land, New South Wales, or Victoria. 

In 1871, and again in 1872, he made application to select Crown 
lands in Queensland under a statute which required the applicant to 
make a splemn declaration that he resided in Queensland. The selec- 
tions were approved, and in December, 1873, and October, 1877, it 
became necessary, for the purpose of obtaining the Crown grants for 
these selections, to prove to the Land Commissioner of the district 
that he had continuously and bofid fide resided at Felton for the 
respective preceding periods of two years. In each case he tendered 
the evidence of two persons— one a neighbour and one an employe, but 
different persons in each case — as to the fact of such residence ; and 
two successive Land Commissioners were satisfied, after investigation, 
that the allegation was true. In 1880 he again applied to select land 
at Cardwell, and made a similar declaration of residence. In August, 
1879, he made a declaration for the purpose of an enquiry held by the 
Lands Department into the bona fides of some selectors in the neigh- 
bourhood of Felton, in the course of which he used the expression 
*' during my many years residence in Queensland." Claims were pro- 
duced, made by him in 1875, 1880, 1886, and 1894, to be enrolled on 
the electoral rolls for various electoral districts ; in each of these he 
described his place of residence as Felton, adding in one of those made 
in 1886, ** Length of residence, 13 years.*' 

I pass now to the evidence of intention to be found in Tyson's 
diaries and letters. Twenty-two of the diaries were produced, covering 
the period from April, 1864, to a few months before his death. These 
diaries were kept in pocket-books, not ruled or printed for specific days, 
but containing a sufficient number of entries to make it possible, with 
the aid of the letter books, to ascertain where he was and what he was 
doing on almost every day during that long period. From 1864 to 
1874 he appears to have been in the habit of visiting his mother on 
every, or nearly every, occasion of his being in Sydney. From the 
entries in 1865 it appears that he was then living at Juanbung. He 
occasionally in the diary speaks of that place as "home," but usually 
with reference to short absences on other parts of the property. In 
the year 1866, during which he stayed for a considerable time at Hey- 
field, which he had just purchased, he uses the expression " Got home 
at 5.80 " to describe his arrival at that place from Melbourne. In the 
same year he uses the same expression to signify his arrival at Juan- 
bung from an out-station. And later in the year he speaks of his 
nephew, W. Tyson, leaving for **home" — i.e., Juanbung — after 
delivery of cattle at Heyfield. Juanbung was at that time the un- 
doubted home of W. Tyson. 

In 1867, after mentioning a journey from Melbourne to Juanbung, 
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he concludes with the words, under date May 4th, ** got home.** A few 
days later he says, " Returned home to Lake,** meaning that he had 
come back to Juanbung house from a shooting expedition on the run ; 
and he also refers to an employ 6 having " come home ** from Sand- 
hurst (in Victoria). At the end of the same year he went from Juan- 
bung to Heyfield, describing his departure by the words, ** Started from 
Lake for Melbourne,'* and his arrival by the words " Rode home by 1 
o'clock.** In the following February (1868) he notes his return to 
Juanbung by the words '* Home to Lake.** He again reached Juan- 
bung on the 30th December, after his first visit to Tinnenburra, and 
notes the fact in the words " Got home to my Lake or cattle station.* 
In 1869 he uses the words ** Home to Lake,** and " To home at Lake ** 
with reference to his return after short absences in the neighbourhood. 
In 1870 he uses the words '* Got home to Heyfield after a fearful 
journey ** to signify his arrival at that place after a visit to Melbourne; 
and in the same year notes his arrival at Juanbung from Heyfield by 
the words " To Bungonin Lake,** and, on the same day, ** Arrived at 
station,** and notes his return there from Hay and Tupra by the words 
"To Lake." His only visits to Juanbung after this date have been 
already mentioned. 

I do not think that any inference can be drawn from the entries 
which I have quoted as to the sense in which Tyson at that time used 
the word ** home.** It is to be noted, however, that he never used the 
word with reference to his mother*s house, which he usually speaks of 
as "mother*s,** or ** the old lady's,** or "Quince Grove,** or by such 
words as '* started,'* or "walked over'* to "see mother,'* or "to see 
the old people.** 

The next instance to which I was referred of his using the word 
"home,** is in April, 1872, when, speaking of his reaching Felton after 
a ride of seventy miles, he says, " returned home." In October of the 
same year he notes his return from a neighbouring station by the 
words " Home to Felton.** In 1873 he uses the expressions ** came 
home again ** and " returned home ** with reference to his return to 
Felton from other places in the neighbourhood, and " returned home 
the same night ** with reference to his return from Toowoomba. In the 
same year he uses the expression " returned home at 6 p.m.** with 
reference to the hotel at which he was staying in Sydney. 

From 1873 the use of such expressions as " returned home ** (mean- 
ing to Felton), "home to Felton," "returned to Felton,** "returned 
home to Felton,** " got to Felton,'* become more frequent.** We find 
also in the diaries copies of telegrams sent by him while travelling^ 
couched in such language as "will be home (meaning Felton), before 
end of the month,** " have been from home *' (meaning Felton), sent 
as an excuse for not attending to correspondence ; " just returned 
home** (Felton), "now returning to Felton,** " returning to Felton," 
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" leaving for Sydney, will try and meet you on my return " {i.e,, to 
Queensland), ** willlikely be away three weeks," "when I return." 
He also adopted the use in his diaries of the expression " started for," 
to indicate the place of his destination, using nearly always the words 
** returned to Felton " on his arrival there. 

The instances to which I was referred of his using the word " home" 
after 1878 in the diaries were not, however, numerous. In one instance 
he mentions that his nephew James ** returned home" to Tupra, where 
he, in fact, resided with his family. In another he mentions that he 
** got home by coach *' (to Felton). In two or three cases he uses the 
words *' at home *' in the sense of "in the house " with reference to 
other places than Felton, and in one instance, in 1898, he uses the 
words ** went to Maflfra to sale of cattle . . . and returned home " 
with preference to Heyfield, at which place on this occasion he remained 
altogether two days. 

The inference which I draw from the diaries is that for many years 
before his death Tyson regarded Felton as the starting point of all his 
journeys, and as the place to which, as soon as his business would 
allow him, he would return. The expressions used in his letters are 
to the same effect. As early as June, 1872, writing to a friend at 
Deniliquin, he said, " I cannot live at two places at one time, and 
having capital health here and plenty of work, etc. . . . We have 
no hot winds here in the summer." In August of that year he 
accepted the position of local director of the Q.N. Bank at Toowoomba, 
but stipulated that he must be free to leave the colony as business 
might require. In the same year, writing to a neighbour, he speaks 
of " our neighbours." In the following year, writing to a clergyman 
in the neighbouring township of Leyburn, he speaks of " our married 
neighbours," adding, " I am only here a part of my time,*' and offering 
" rough hospitality." In 1874 we find him in different letters saying, 
' I have been from home," referring to his " absence in Sydney," and 
saying, *' I have just returned from Sydney"; referring to delay in 
reply to correspondence caused by ** my having been from home 
lately "; referring to a possible necessary trip to Melbourne, and say- 
ing, " I will likely return by Juanbung and Warrego" ; speaking of 
" running through to Tupra," of ** absence in Melbourne," and of 
what happened ** since my return." In 1875 we find him referring 
several times to " my absence from home" ; and, writing to a Member 
of Parliament on the subject of acquiring freehold land on Felton, 
saying, ** I am an old colonist, and the climate suiting me," etc. In 
1876, also, he uses the expressions ** my absence from home," "on 
my way back," ** while I was away south." In 1877 he remarks : " I 
have been a good deal from home of late " ; and, referring to intended 
visits, says, " I will leave here soon, . . . and will return via the 
Warrego," or ** thence via Fort Bourke and the Warrego back here." 
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Li the same year, writing to the Lands Department at Brisbane, he 
says, " I will be absent from the colony for two months." In 1879 
he says : " Having been much away from home of late'* ; **I expect to 
leave for the south in a few days and to be away for a month or 
more ** ; ** Come and visit me here, and stay a month or two.*' In 
1880 he says : ** I have lately been a good deal on the wing, hence the 
delay in my reply " ; and again, ** I have been so much away from 
this that when I returned," etc. ; ** Being absent from home has caused 
delay in my reply** ; ** I have been a good deal away'* ; and ** On my 
return home here it is as well to reply to your letter from '* etc. So 
in the following year (1881) he says : "I have been a good deal from 
home of late, or should have answered you before ** ; and, referring to 
a request to a contribution for church purposes at Sale, speaks of him- 
self as "outside sources." And through the succeeding years he con- 
stantly speaks of ** visiting" other places and of "returning" to 
Felton, referring often to his "absence,** and "absence from home," 
by way of apology for delay in answering correspondence, and to having 
been " away." 

In a letter to a wealthy niece, written in February, 1890, and con- 
veying an invitation to her to pay him a visit to Felton, he says : 
" The quarters are very rough ; the fact is, I am a good deal of my 
time away from here, and I fare better on the wing ; but such as it is 
you are always welcome to it." In January, 1896, referring to his 
return from a long and fatiguing journey, he says, writing to the 
manager at Tinnenburra, " You will find home the best place after 
all.*' Two days later, inviting an old friend in Sydney to pay him a 
visit to Felton, he says, " There is a fair library at your service ; I will 
likely be here for some time, as I have done most of my work for the 
season." In the same year he offered the widow of one of his ne'phews 
the position of housekeeper at Felton ; and, writing to the same person 
later, says, " Write to Mr. Buchanan ** (his manager at Felton), " as I 
might be away from home.** 

It is impossible to read these continual references to Felton as his 
home and as the place from which he was " away " or " absent," and 
to which he always " returned," without forming a strong opinion that 
Tyson regarded it, at any rate, as his usual and normal abiding place. 
On the other hand, attention was called to some letters in which he 
sent liberal contributions to charitable or public objects in New South 
Wales. Upon this it is to be observed that they were usually sent 
under the name of "An Australian," and that he sent similar contri- 
butions to similar objects in Queensland under the same name. My special 
attention was directed to a letter dated 5th March, 1888, addressed 
to Sir Henry Parkes, then Prime Minister of New South Wales, 
in which, speaking of a contemplated public building, he uses in refer- 
ence to Sydney the expression " our beautiful city." Upon this I re- 
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marked, in the course of the case, that the letter was written just after 
the celebration of the hundredth anniversary of the settlement of New 
South "Wales, at which the Governors of all the Austrahan colonies 
had been present, and when the sentiment of Australian unity had 
received a fresh impulse. Tyson appears from many of his letters to 
have been a strong supporter of the project of Australian federation, 
and there is to my mind nothing surprismg in the fact that, writing to 
Sir Henry Parkes, who was an old friend, he should have applied to 
the mother city of Australia the well-deserved epithet of **our beautiful 
city." 

Lastly, 1 will refer to some passages in the oral evidence, on which 
I am satisfied that I can rely as substantially accurate statements of 
conversations that took place between the witnesses and Tyson afc the 
time mentioned by them. 

Mr. H. Daniels, who lived for a long period in the neighbourhood of 
Felton, and has been a member of the Legislative Assembly for the 
district, says that in conversation with Tyson many years ago the 
latter told him that from the first time he saw Felton he was deter- 
mined to buy it to make a home for his old age ; that Tyson often said 
that he liked Felton because the climate suited his health, except in 
winter, when he liked to go north for warmer weather ; and that he 
explained to the witness how he used to visit his stations and see how 
his managers were getting on, and then used to ** come home to Felton 
and have a rest." Daniels further stated that latterly, while Tyson 
was a member of Parliament, he was in the habit of going to Felton 
by train at the end of the week, and that he constantly spoke of Felton 
as ** home," using such expressions as " I am going home to-morrow," 
or " I left home yesterday." 

The witness Stirling, who lived at Toowoomba from 1866 to 1895, 
and knew Tyson intimately, narrates a conversation which took place 
in 1891, in which, after the latter had been speaking about his different 
properties, the witness asked him distinctly, '* Now, of all those places, 
which do you call home ?" To which Tyson replied, ** Oh, Felton 
Station is my home." The same witness said that Tyson told him 
that when he was building the new house at Felton he personally 
selected all the timber used in the construction of **his home." 

Mr. C. Williams, who has lived on the neighbouring station of Jon- 
daryan since 1863, says that in speaking, as well as in writing, Tyson 
always spoke of ** visits " to his other properties, and always of 
" returning " to Felton as his objective point. The witness once spent 
a night at Felton as Tyson's guest, and described the house as a well- 
arranged, comfortably furnished house for a bachelor's establishment, 
with a good library and a bath, and where he had an uncommonly 
good dinner and breakfast. He always assumed from his knowledge of 
Tyson that Felton was his home, but never directly asked him the question. 
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Sir Hugh Nelson, who has lived in the Darling Downs districfc for 
forty years, and knew Tyson intimately for twenty years before his 
death, says that after Tyson's appointment to the Legislative Council 
in 1893 he never went away anywhere without first coming and telling 
him (Sir Hugh) that he was going away from home ; that he fre- 
quently used such expressions as " I am going home,** on such a day, 
and when going on a visit to some other place would say, ** I will be 
home again ** at such a time. 

Mrs. Hogarth, who is the widow of a neighbouring land owner, and 
who had a friendly acquaintance with Tyson, says that he used to 
speak of Felton as his favourite place of residence, saying that the 
climate suited his health better than any of the other colonies, that in 
conversation with him she was in the habit of asking him " When did 
you come home?** and that she always regarded Felton as his home. 
On one occasion she invited him to spend Christmas Day at her house, 
but he declined, giving as his reason, in a letter written from Felton, 
that he thought every man should spend Christmas in his own home. 

In 1898 an " interview ** with Tyson was published in the Brisbane 
Courier, in the course of which it was stated ** His place of residence is 
Felton.** He appeared to be pleased with the account of the interview, 
and ordered some extra copies of the paper to send to his friends. 

Mrs. Francis, the wife of a gentleman who was for many years 
police magistrate at Cunnamulla, the nearest town to Tinnenburra, 
and upon whom Tyson always called on going to and returning from 
that station, says that on one occasion, about 1896, when Tyson had 
arrived from some station on the borders of New South Wales and 
Queensland, she asked him directly, " Where do you live : in Queens- 
land or New South Wales ?'* to which he replied, "Oh, at Felton. 
Felton is my home.** 

Mr. F. A. Huet, having been for some time in Tyson's company at 
a town in Central Queensland in the same year, and having had a con- 
versation with him on the subject of the long distances travelled by the 
latter, said to him, **I believe you are a bachelor. I presume you 
have no fixod home,*' and added, in answer to a question, that he 
thought it would be an advantage to a bachelor not to have a fixed 
home^ to which Tyson replied, " Oh, no ; I have a fixed home,** and 
said that it was Felton on the Darling Downs. The witness added 
that Tyson used the term " my fixed home ** and seemed to lay stress 
on it. 

Mr. Francis J. West, who was for many years Tyson's neighbour at 
Felton, says that the latter often said that he preferred being at Felton 
of all his properties, and that he always spoke of going there as "going 
home to Felton,** while he spoke of "visiting" his other stations. 

Mr. W. C. Hume, a member of the Land Court, who was for 
some time Land Commissioner on the Darling Downs, and had in that 
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capacity frequent business with Tyson, said that his official relations 
with the latter left no doubt on his mind that he resided at Felton. 
This witness was one of the Land Commissioners who had occasion, as 
already stated, to ascertain judicially the fact of Tyson's residence for 
the purpose of the Land Acts. 

The witness J. Trott, a former employ^ of Felton, and who has 
since been a landowner in the neighbourhood, was one of the witnesses 
who gave evidence for the Land Commissioner as to Tyson's residence 
at Felton from 1872 to 1877. He says that he never knew of any 
other place than Felton as his home, and had no doubt that it was his 
home till his death. 

The witness J. Porter, another neighbour, says that Tyson always 
spoke of Felton as his home. He mentions in particular one c^ccasion, 
in 1894, when Tyson said to him, " Well, I have given up these 
solitary journeys now ; I am getting old. If I only take a trip to 
Brisbane I am longing all the time to get back home to Felton to rest." 

The witness P. F. Macdonald, who had been acquainted with Tyson 
for very many years, says that he spoke of coming from Felton as 
coming from " home." 

Mr. E. Morey, who first met Tyson on the Lachlan in 1846, narrated 
a conversation with him on the subject of his management of his 
affairs, in which reference was made to the diaries, one of which he 
showed to the witness, and which the witness identified in Court. 
Tyson remarked that when the books were full he put them away 
carefully ** with the rest at home," 

Mr. H. L. Groom, who has been for many years the business 
manager of the Toowoomha Chronicle, deposes to having often heard 
Tyson say in Toowoomha, ** I am back home again." He says that on 
one occasion, on being asked to subscribe to a local rifle association, 
Tyson assented, and also offered future contributions if they should be 
wanted, and, on being asked where he should be addressed, said, 
** Address all correspondence to Felton ; " and added, "As I am 
always living here I like to assist everything locally." He further says 
that it was a common expression in Toowoomha to ask " Is Mr. Tyson 
home ? " or to say ** Mr. Tyson is home again." 

Mr. G. S. Murphy narrates a conversation with Tyson in which, in 
answer to a suggestion that he should take a house of his own in 
Brisbane if he was dissatisfied with the Club cooking, he said that he 
would never do that because Felton was his home. 

Mr. R. 0. Bourne, Chief Manager and Inspector of Telegraphs, 
related a conversation with Tyson on an occasion when they were both 
detained by the weather at Tyson's estate, near Cardwell, in 1884. In 
the course of the conversation Mr. Bourne asked him : ** Of the whole 
of your places, which do you consider your home?" to which he 
replied, " Felton," adding that he kept his books and all his things there. 
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The witness Fassmore was in Tyson's employ as accountant and 
correspondent for about eighteen months from 1880 to 1882, and has 
for some years been in the employment of the Railway Department as 
station master at Stanthorpe on the southern line, on which Tyson 
travelled when he went from Felton to the southern colonies. 
Whenever the latter passed St^inthorpe he was in the habit of speaking 
to the witness. On departing he seldom said where he was going, but 
on returning used to tell witness where he had been, and to say that 
he was going home, sometimes saying that he was glad to be home 
again. 

The witness W. D'E. Roberts, who had been employed by Tyson as 
a drover in 1857, met him on the road near Felton in 1872, and after 
mutual greetings asked him, ** What brings you here ? " to which he 
replied, ** Oh, I have bought Felton ; *' and, on the witness saying, 
" So you are going to become a banana-man '* — i,e,, a Queenslander — 
said, " Yes, Will. ; I am going to make my * tauri * here.'* (" Tauri " 
is an aboriginal word signifying camp). The same witness deposed 
that eight or nine years ago Tyson met him in Ipswich, and said that 
he was going to New South Wales, adding, " It will be some time before 
I am back home." 

Mr. A. McDowall, now Surveyor- General of Queensland, who in 
1873 had, as Land Commissioner, investigated the question of Tyson's 
residence at Felton, and who had afterwards come to be on very friendly 
terms with him, deposed that Tyson had in conversation given him as 
his reason for living at Felton that he regarded it as one of the finest 
pieces of country he had ever seen, and that he had decided to live there 
almost from the time when he had first made an advance upon it. 
Mr. McDowall also said that he used to speak of Felton as his home. 
About 1892 Tyson discussed with him a project which he put forward 
for the purchase from the Crown of a strip of land along the southern 
border of the colony, with a view of more effectually aiding in the 
prevention of the threatened incursion of rabbits. The area would 
have been about four million acres, and the price 6s. 8d. an acre. 
Nothing came of the project, but Tyson said he thought it a good one 
for the colony, and that he would not have made such an oifer in the 
interests of any of the other colonies. In the following year, on Mr. 
McDowall expressing surprise at his accepting a seat in the Legislative 
Council, Tyson said, ** Yes ; but this is diiferent. I would do for 
Queensland what I would not do for any other colony. This is my 
country." Nearly twenty years earlier he had told Mr. McDowall that 
he would never part with Felton. 

Mr. John Leahy, a well-known member of the Legislative Assembly, 
who had been in frequent communication with Tyson during the last 
five years of his life, deposed that the latter told him that it was 
because he saw such a future before Queensland, and such chances of 
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investment, that he had settled in Queensland. As a matter of fact, 
the value of Tyson's estate in Queensland was at the time of his death 
about twice as large as that of his estate in either of the two colonies 
of New South Wales and Victoria. His personal estate in those 
colonies consisted principally of money at fixed deposit in banks. 

Mr. Philp, the present Prime Minister and Treasurer of Queensland, 
who was acquainted with Tyson from his first coming to the colony in 
1870, and was on very friendly terms with him, deposed that Tyson 
told him many years ago that he was gradually withdrawing his invest- 
ments from the other colonies to Queensland. He also said that Tyson 
always, when speaking of going to Felton, talked of '* going home.*' 

This is a convenient point to refer to a subject referred to in the 
evidence of several witnesses— namely, Tyson's willingness or unwilling- 
ness to sell or dispose of Felton. In 1893 an Act was passed empower- 
ing the Government to repurchase and subdivide agricultural lands 
held in large estates. Felton was, from its situation and the quality 
of its soil, naturally regarded by many persons as a possible and desir- 
able purchase. Mr. Philp says that in conversation with him on the 
subject Tyson said that he would not care to part with Felton, " as it 
was his home ;" and, as a matter of fact, he did not sell it. Other 
witnesses stated that he expressed to them a contrary disposition, and 
willingness to sell Felton, or to exchange it with the Government for 
larger areas of land in remoter parts of the colony. The conclusion 
that I have formed upon this evidence is that Tyson recognised of late 
years that it was the inevitable destiny of Felton to be subdivided into 
smaller agricultural holdings, and that, with one exception, it was only 
in that view that he expressed a willingness to part with the property. 
The exception to which I refer is a letter written in 1881 to a neighbour 
in which he expressed willingness to sell all his Darling Downs 
properties — Felton, Mount Russell, and Cooranga (or Wyobie), compris- 
ing together about 185,000 acres— in one lot, if he got a suitable offer. 
Nothing, however, came of this suggestion. 

Mr. Foxton, the present Home Secretary, who is a practising 
solicitor, mentions an interview which he had with Tyson on business 
so long ago as 1878, in the course of which, being under the impression 
that Tyson had an office in Melbourne, he asked him whether that was 
so, to which Tyson said, "No;" and, on being asked where his head- 
quarters were, replied, ** My headquarters are at Felton, up here on 
the Downs. That is my home." At a much later date, when Tyson 
had just returned from Glenormiston, a journey of over 1300 miles, 
and was looking very ill, on Mr. Foxton advising him to take medical 
advice, he replied that he would soon be all right now that he ** had got 
home and would have better attention." This incident appears to have 
occurred in 1894. 

Mr. W. H. Groom, who has for upwards of thirty-eight years been a 
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member of the Legislative Assembly for Toowoomba, refers to instances 
in which Tyson in conversation spoke of Felton as " home." 

Mr. C. Woodward, an old resident of Toowoomba, deposed that in 
1879 he asked Tyson directly, ** Which place do you consider your 
home ?'* to which he replied, " Felton." 

Mr. W. A. J. Boyd deposed that about the year 1888 he suggested 
to Tyson that the latter should entrust him with his diaries or pocket- 
books with a view to writing a history of his life, and that in the course 
of conversation Tyson said that he had them all ^* at home; " that on 
the witness asking, ** Where is home ? — all over the bush ? " Tyson 
replied, *' Oh no, home up at Felton " (where, as a matter of fact, they 
were found after his death). 

Mr. D. Mackintosh, at present member of the Legislative Assembly 
for the district of Cambooya, deposed to an act of formal courtesy paid 
to him while staying with Tyson at Felton in 1881, for which he gave 
as a reason, ** You are coming home with me as my guest." He also 
gave evidence of an incident to which 1 attach some importance. On 
the occasion of the same visit Tyson pointed to a tree in his garden, 
saying, ** That is a tree I took out of my mother's garden after her 
death, and 1 took it home to my own place here." It appears that 
there had been an orchard at Felton before Tyson took possession, but 
that he had neglected it, so that the bringing of this tree, of which 
special care seems to have been taken, is noteworthy. Another witness, 
Mr. F. W. S. Whitchurch, who was living at Felton as bookkeeper at 
the time when the tree was brought there, says that two trees were 
brought, and that Tyson said that they came from his mother's garden, 
and that the occasion was not long after her death, which occurred in 
1874. Another witness, called for the defendants, said that the tree 
was brought in 1872, but his reasons for fixing that date were not con- 
clusive. He says that Tyson said they were brought to the station by 
his nephew Doneley, who first came there in 1872. Doneley, however, 
who was in Court during part of the trial, and who had for some time 
been Tyson's bookkeeper at Felton, was not called as a witness. I 
think it probable that the actual date of bringing the trees, whether 
they were actually brought to the station by Doneley or not, was after 
Tyson's mother's death. But, whether it was or not, I think that this 
incident indicates a desire to have something near him to remind 
him of his mqther, to whom he seems to have been much attached, and 
from this point of view it matters little whether she was actually alive 
or not at the time. 

The witness A. B. Stewart, who was a steward on some of the coast- 
ing steamers by which Tyson often travelled between Brisbane and 
Sydney before the completion of the railway, deposed to a conversation 
which took place at sea in the year 1888, shortly after the steamer had 
left Sydney on the way to Brisbane. The chief engineer of the vessel 
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had addressed him by the name of Tyson, saying, "Are you going from 
home again, Mr. Tyson ?" whereupon the latter asked that he might 
be addressed as " Walker,** giving as his reason that he did not travel 
under his own name because he did not want his name telegraphed to 
Brisbane before he arrived. The chief engineer repeated, " Well, you 
are leaving home, Mr. Tyson,** to which he replied, "I am not leaving 
home, I am going home,** and, in reply to another remark, added, 
** Yes, my home is on the Darling Downs.** The chief engineer said^ 
**I always understood your home was in Victoria,** to which he replied, 
"No, on the Darling Downs is my home.** 

Mr. Caulfeild, Polynesian Inspector at Bundaberg, who paid a visit to 
Felton in 1883 at Tyson*s invitation, narrated a conversation in which, 
after explaining his method of paying surprise visits to his other pro- 
perties, Tyson said that he always "made back to Felton.** He ex- 
tended a formal welcome to Mr. Caulfeild, standing up at the dinner 
table, and saying, " You are welcome to Felton, Mr. Caulfeild, make 
yourself at home, and there is no starch.** 

Another witness, M. B. Daveney, speaks of Tyson as often saying, 
"I will be back home** (meaning Felton), at such a time, and mentions 
one instance in 1891, in which he said that he had come from Sydney 
and was getting back to Felton and was tired of travelling. 

Constable Freestone deposed to a conversation with Tyson in 1895, 
while riding with him to Felton from the railway station at Cambooya 
on his return from a long journey undertaken to visit his other stations, 
in the course of which Tyson said that he did not think the witness 
would ever accompany him again from Cambooya to Felton, as he was 
getting old (he was then 76), and was almost afraid to go round his 
stations least he should not come back to Felton. Tyson added that 
Felton was always his home, and was the place where he wished to 
die. 

Other witnesses called for the Croi^n gave evidence, with more or 
less particularity,, of Tyson's references to Felton as his home, either 
by the use of that word or by other expressions indicating that it was 
the place to which he always returned when free to do so. But 
I have referred in detail to the witnesses whom I have named, be- 
cause, as already said, I think their testimony is substantially accurate 
and reliable. 

In answer to this mass of evidence, extending over a period of more 
than 25 years, the defendants sought to establish that, although Felton 
was Tyson*s headquarters and principal place of business, he lived 
there for purposes of business only, that his residence there, such as it 
was, was made up of disjointed periods, and was not such as to indicate 
a deliberate choice of a domicil or fixed home within Queensland. 
Particular stress was also laid upon his expressed willingness to part 
with Felton, to which I have already sufficiently referred, upon ex- 
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pressions made use of by him from time to time indicating that in his 
own opinion he had no fixed home, or that his only home, if any, was 
in New South Wales ; and lastly upon the fact that he expressed a 
desire to be buried in a vault at Campbelltown in New South Wales, 
which he had had constructed in 1876, and to which his mother's 
remains had been removed. 

Mrs. Parsons, who was his housekeeper at Heyfield from 1893 to 
1898, deposed that on one occasion he said to her, " I have no settled 
home. Will you look after these for me ?'* (asking her to mend some 
clothes), and that in reply to her observation, ** I suppose, Mr. Tyson, 
you have many homes ?" he replied, ** Yes, but I feel more comfortable 
at Heyfield than any of my stations." If this is a correct version of 
the conversation, it is open to several constructions. It is quite clear 
that for 80 years before his death Heyfield was in no sense his home, 
although it probably was the most comfortable of all the houses at 
which he stayed when visiting his stations. It was, indeed, except 
Felton, the only house reserved for his own use. 

Other witnesses deposed to his occasional use of such expressions as, 
*' I am a wanderer ; " ** I have no home ; " ** I am a bird of passage; *' 
" I am always on the wing ; " ** My home is where night finds me ; *' 
" I live at present at Felton and at other places at other times ; ** or, 
" And at other places as well ; " or, ** I live anywhere ; " or, " Cobb & 
Go's, coach is my home a good part of the year." I do not, however, 
attach much weight to these utterances, even if they are correctly 
recorded, of which I entertain considerable doubt. The statements 
narrated by the witnesses for the Crown to which I have particularly 
referred appear to me not to have been casual remarks but deliberate 
expressions of his real opinions. And even if these others are 
accurately recorded, they cannot, I think, outweigh the inferences to be 
drawn from the actual and admitted facts. 

The evidence that Tyson said his home was in New South Wales is 
of a very unsatisfactory character. One witness deposed that Tyson 
said to him at Felton in 1897, " My home is not here ; I am come here 
on business ; my home is where I was born, and where I intend to be 
buried, and where my mother is buried ; New South Wales has always 
been my colony ; this is Buchanan's home (his manager) ; I am a 
bird of passage ; I have a room on every one of my properties, and 
Heyfield is as much my home as Felton is." Of this testimony it is 
sufficient to say that, for reasons obvious to all who heard it given, I 
attach no weight whatever to it. Another witness deposed that on an 
occasion, about fourteen years ago, while camping on the side of a high 
mountain in North Queensland, and talking about the events of his 
childhood and of places of burial, Tyson said that although he went 
thousands of miles from the place of his birth, that place was always 
home to himt 
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If this conversation is correctly remembered, which is open to doubt, 
I think that he was using the word ** home " in a different sense from 
that in which it is used by lawyers when discussing questions of 
domicil. It is clear that for the last fifty years of his life he never had 
any home in that sense in the place of his birth or anywhere near it. 
He had not even any property in the neighbourhood, which was one 
in which he certainly would never have thought of taking up his resi- 
dence. In this and in all other conversations of the same sort deposed 
to (if they took place at all substantially as stated) Tyson was, in my 
opinion, referring to the home of his childhood as the only place where 
he had ever lived in family life. 

Several witnesses spoke as to expressions by Tyson of a desire to be 
buried in the vault at Campbelltown. The evidence was, however, in 
every instance of a vague character, and in some instances was obviously 
inaccurate. But, even if it had been clear and accurate, it would only 
be material as tending to show that he had never really intended to 
make Queensland his permanent home. As such it must be weighed 
with the other evidence. But, if he had once acquired a domicil in 
Queensland, then, although he afterwards formed a deliberate purpose 
to be buried in New South Wales, or even to return to New 
South Wales in his lifetime, such a purpose, unaccompanied by 
any act of abandonment of his Queensland domicil, would have 
been ineffectual. 

Upon the whole case it is in my opinion not open to doubt that 
Tyson at a date prior to 1880 abandoned his domicil of origin in New 
South Wales, and made his " permanent home'* in Queensland. The 
evidence also shows that Felton was deliberately chosen by him as his 
permanent residence, not under the pressure or dictation of any exter- 
nal necessity, but of his free choice, and that he intended to reside 
there until his death (as in fact he did), unless some new circumstance 
should arise to induce a change of purpose. 

I find that he never abandoned his new domicil so chosen. 

To apply the words of the Roman Code, cited by Lord Wensleydale, 
it appears that Tyson at Felton, if anywhere, had his household shrine 
and his principal establishment ; that from Felton he had no intention 
of departing unless something should call him away ; that when he left 
Felton he regarded himself as a wanderer — in his own words, as ** on 
the wing; " and that when he returned to Felton it seemed to him 
that his wandering was ended. 

I therefore find as a fact that Tyson was, at the time of his death, 
domiciled in Queensland. 

The values of his movable property locally situate in New South 
Wales and Victoria respectively are £888,919 16s. 3d., and £361,974 
16s. lOd., amounting altogether to £740,894 12s. Id., on which succes- 
sion duty is claimed by the Crown for the revenue of Queensland. The 



1901. 



THE QUEENSLAND LAW JOURNAL. 



176 



defendants claim to be entitled to deduct from the gross amounts — 
(1) The probate stamp duty paid in these colonies respectively in respect 
of the whole estate, real and personal ; (2) the expenses of administra- 
tion ; (3) the costs of an administration suit brought in the Supreme 
Court of New South Wales for the distribution of the estate in that 
colony. 

The first claim is not disputed by the Crown, the probate stamp duty 
being by the law of both colonies declared to be a debt due by the in- 
testate and payable out of the personal estate. 

With respect to the second claim, it is clear that the value of a suc- 
cession is only that which is available for distribution amongst the 
successors, and that the expense of getting in and realising the per- 
sonal estate (but not the real estate) must *he deducted. 

With respect to the costs of the administration suit in New 
South Wales, it appears that it was not the practice in the 
United Kingdom to allow any such deductions under lite 
Succession Duties Act of 1854, {See Hanson, pp. 148, 326). And, 
indeed, it is not easy to see why the Crown's revenue in respect of a 
succession should vary according as the whole succession goes to one 
person or several, or, in either case, according as the title of the suc- 
cessor or successors is disputed or undisputed. I can see no reason 
why the costs of a suit for distribution of the estate, as distinguished 
from the expenses of getting it in, should be deducted. Nor do I see 
any reason why the costs of a suit in New South Wales should stand 
on any other footing than those of an action in this Court. This 
claim to deduction must therefore be disallowed. 

There will be a declaration that Tyson was, at the time of his death, 
domiciled in Queensland, and that Her Majesty is entitled, in her right 
as Sovereign of Queensland, to recover from the defendants succession 
duty at the rate of 10 per cent, upon the value of his movable property 
locally situate in New South Wales and Victoria. 

There will be a further declaration that the defendants are entitled 
for the purpose of ascertaining the amount in respect whereof such 
succession duty is payable, to deduct from the gross value of the estate 
the amounts paid for probate stamp duty by the administrators of his 
estate in those colonies respectively, in respect of his real and personal 
estate there respectively situate, and also the expenses properly incurred 
in getting in and realising the movable property. 

In case the parties differ, there will be an inquiry to ascertain the 
amount actually payable. And there will be judgment for the Crown 
for the amount so ascertained with costs of the action out of the estate. 

I reserve further consideration, if necessary, and there will be liberty 
to apply. 

Solicitor for Crown : C\ Powers, 

Solicitors for defendants : MacPliersonj Macdonald- Peterson 4 Co^ 
N 
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1)1 re CARDEW, Xp parte BANK OF AUSTRALASIA. 

Justices— Dmiise of' Crown — Validity of document siffned hy justice who 
has not been re-sworn after death of Sovereitjn — Power to question 
validity of document on (jround of defect in qualification of person 
attesting signature. 

On an application for the registration of resolutions in a liquidation by arrange- 
ment, objection was taken to a proof of debt on the ground that the justice of 
the peace attesting the proof had no status to attest the document. It appeared 
that the justice had been for many years on the commission of the peace for 
Queensland, and was in the fresh commission issued since the accession of the 
present Sovereign, but had not taken afresh the oaths of allegiance and o&ce 
after the death of the Queen. 

Held, following The Margate Pier Co. v. Hannam (3 B. & A. 266), that the 
Court had no power to inquire, upon a question of the validity oi & 
document attested by a justice, into defects of qualification of the justice 
attesting the document. 

HeUlf also, that the costs of a reference on the point by the Begistrar to a judge, 
and a subsequent reference by the judge to the Full Court, were part of the 
costs of registering the resolution, and should be paid out of the estate. 

The status of justices of the peace upon the demise of the Crown and the effect of 
the issue of a new commission of the peace in the name of the reigning 
Sovereign, and the necessity for the re-taking of the oaths of allegiance and 
office, discussed. 

Application for registration of special resolutions passed by the 
creditors of F. T. L. Garde w, a liquidating debtor, referred by the 
Registrar to Griffith C.J., and by him further referred to the Full 
Court. 

In this matter, objection had been taken at the first meeting of the 
creditors of a liquidating debtor to a proof of debt presented by 
the Bank of Australasia, a creditor, on the ground that the 
justice attesting the proof had no status to take the affidavit 
verifying the proof. The justice in question had been for 
many years on the roll of justices during the lifetime of the late 
Sovereign, and his namp also appeared upon a new commission 
issued since the accession of His Majesty King Edward VII., but he 
had not taken anew the oaths of office and allegiance. The chairman 
at the meeting admitted the proof, but noted the objection, and the 
creditor proving voted in favour of certain resolutions, registration of 
which was now sought. The Registrar referred the question of 
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the allowance or disallowance of such proof to GriflBth C. J., who further In re Cardkw, 
referred it to the Full Court. ^ Aus™a^u.°' 

Feez f Gromn with him) for the Bank of Australasia. ~ 

Lukin for the debtor. 

Counsel referred to The Jmtkes Act, ss. 16, 16, 18 ; The Oaths Act, 
s. 1 ; 1 Will. IV., c. 41 ; 6 Anne, c. 7 ; Acts Shortening Act, s. 10; 
Wright on the office of Magistrates, p. 6; and cited Matliers v. 
FAlei'ij (1 Q.L.J. 129), Devine v. Holloway (9 W.R. 642), and Margate 
Piei' Co. V. Hannam (3 B. & A. 266, 22 R.R. 878). 

Griffith C.J. : The question which has been raised for our decision Griffith C.J. 
is an interesting point, and has, I believe, been much debated in 
different parts of the Empire during the last few weeks, but it does 
not seem to be difficult of solution so far as Queensland is concerned. 
The way in which the point is raised before us is this : Certain affi- 
davits of proof of debt have been made in the estate of a liquidating 
debtor — made before a justice— and objection is taken that the justice 
had no status to act in that capacity, the objection being that the 
justice, who has been on the commission for some years, and was in 
the last commission issued in the name of Her Majesty Queen Victoria, 
and whose name appears also in the new commission issued since the 
accession of His Majesty King Edward, has not taken afresh the oaths 
of allegiance and office since the demise of the Crown. That is 
alleged, but not proved. When the case was opened I ventured to ask 
whether it was a matter that could be inquired into upon an objection 
to a document which derives its authenticity or validity from the signa- 
ture of the person assuming to act as a justice, the fact of his appoint- 
ment as a justice not being questioned. The case which has been 
cited — Margate Pier Co, v. hannam (3 B. & A. 266) — appears 
to be conclusive on the point. In that case a justice had acted in that 
capacity, although he had not done what was prescribed by the statute 
under which he was appointed, and although the statute expressly said 
that no person mentioned in a commission should be authorised to act 
as a justice of the peace until he had done certain things, which he 
had not done. In that case the Court of King's Bench decided, the 
reserved judgment being given by Lord Chief Justice Abbott, that the 
restraining clauses in the Acts there in question were only prohibitory 
upon the justice. The corresponding section in TJie Justices Act of 
1886, s. 15, says : " A justice other than a judge of the 
Supreme Court or a District Court shall not exercise any of the 
functions of his office until he has taken or made an oath or affir- 
mation of allegiance, and the oath or affirmation of office pre- 
scribed by The Oaths Act of 1867, or any other Act in force for 
the time being amending or in substitution for that Act.'* If 
he does, it is quite clear, as pointed out by Chief Justice Abbott, 
that he may be indicted ; that is to say, if he exercises the functions of 
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Australasia. that means— which is another question ; but assuming m this instance 

that the justice has not taken the necessary oaths, still, if The Margate 
Pier Case is good law, the validity of the documents to which he has 
signed his name as a justice cannot be inquired into in these proceed- 
ings on the ground of any objection taken to him as a justice. The 
reasons given in that case are really overwhelming. The learned Chief 
Justice pointed out that if the acts of a justice in the exercise of his 
office were invalid on the ground that he had not taken the oath, or 
had not taken it properly, the most extraordinary consequences would 
ensue. Every person arrested under his authority would be unlaw- 
fully arrested. Gaolers receiving him would be trespassers, resist- 
ance to them would be lawful, and they might become liable to serious 
consequences for acting under an authority which they reasonably con- 
sidered themselves bound to obey, or of the invalidity of which they 
were ignorant. As the Court said, **an exposition of these statutes, 
pregnant with so much inconvenience, ought not to be made if they 
will admit of any other reasonable construction. * Acts of Parliament,' 
says Lord Coke, * are to be so construed as no man that is innocent or 
free from injury or wrong to be by a literal construction punished or 
endamaged.' We think these Acts do most reasonably admit of 
another construction. We think the restraining clauses are only pio- 
hibitory upon the justices." 

That would be sufficient to dispose of this case, but it may be as 
well to say something on the general question, which is one of general 
interest. The foundation of the argument that this justice has no 
authority is the fact that the appointment of justices of the peace are 
appointed to hold office during the Sovereign's pleasure. Therefore, 
when the Sovereign dies, the pleasure is necessarily determined. That 
view caused great inconvenience, and many years ago statutes were 
passed to obviate it. The earliest Act that it is necessary to refer to is 
the statute of 6 Anne, which provided that commissions by which 
persons were appointed to offices during the Sovereign's pleasure 
should not determine, merely on the death of the Crown, but should 
continue in force for six months. That was the law of the realm when 
the Act 9 Geo. IV,, c. 83, was passed, and no doubt became part of 
the law of Australia. Whether the Act 1 William IV. is in force in 
Australia it is not necessary to consider. There can be no doubt that 
the Act 6 Anne is in force, so that by virtue of that Act, all commis- 
sions which were in force at the time of Her Majesty's demise, would 
continue in force for six months, unless sooner determined by a de- 
claration of the King's pleasure. Now, since His Majesty's accession 
a new commission has been issued in his name, which I think must 
be taken to supersede the former commission, being a declaration of 
IJis Majesty's pleasure that those persons mentioned in the new com- 
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mission, and those only, shall be justices of the peace. The result, ^« »•« Cabdew, 

Ex parte Sank of 
therefore, is that whereas, before 14th February, the justice in question Aubtbalasia. 

held office under a commission issued in the name of Queen Victoria, 
he now holds office under a commission issued in the name of His 
Majesty King Edward VII. Under these circumstances, is it necessary 
for him to take the oath afresh before he can act as a justice ? That is a 
question very much debated now in various parts of the Empire. In 
Great Britain advice has been given by the Home Office— I believe, on 
the advice of the Crown Law Officers — that it is expedient that justices 
should take the oath afresh. Further than that I believe they have 
not gone. We, however, have for our guidance s. 16 of The Justices 
Acty which provides that when a person has once taken the oaths on 
his appointment to the office of justice of the peace, and afterwards 
ceases to hold such office, it shall not be necessary for him to again 
take the oaths on his again becoming a justice of the peace. The 
justice in this case is a person who, we assume, once took the oaths. 
Now he has either ceased to hold the office of a justice, or he has not. 
If he has never ceased to hold the office of justice, there can be no 
question of his taking the oaths afresh. He would not come within 
the words of the section. If he has ceased to hold office, which is, 
perhaps, the better view, seeing that the inclusion of his name in the 
new commission issued by the new Sovereign may be taken as evid- 
ence of his former appointment having been determined by the exer* 
cise of the King's pleasure in issuing a new commission, then it appears 
that he comes exactly within the words of s. 16. He is a person who 
has once taken the oaths on his appointment, who has ceased to hold 
office, who has again become a justice of the peace, and the Act says 
that a person falling within that category is not required again to take 
the oaths. But, at the same time, although by the strict legal con- 
struction of the section it may not be necessary, yet the advice given 
by the Home Office in England may be very good. It may be expedi- 
ent, highly expedient, even if not absolutely necessary, that he should 
take the oath of allegiance afresh to His Majesty, if he has not already 
taken it. It is a matter of fact that although the form of oath pre- 
scribed in Tlie Oaths Act of 1867 does not contain any reference to Her 
Majesty's successors, the form of oath which has been used in practice 
for many years— up to the present time, I believe — has always been in 
the form prescribed by the Act of 1857, an Act of New South Wales, 
which included a declaration- of allegiance to the Sovereign and her 
successors. But whether justices have originially taken the oath in 
that form or not, we think that, at any rate, it is expedient that all 
justices should take the oath afresh to the new Sovereign. The judges 
of the Supreme Court have set the example of complying with what we 
believe is the desire of His Majesty— that all officers should take the 
oath of allegiance afresh ; . and we think it is desirable, even if not 
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In re Cabdew, legally necessary, that justices should do so also. If they do not think 
AusTRAiAsiA. i* necessary to do so, it is a matter for the Executive to deal with, as 
they have done in other cases, where justices have been appointed and 
have not thought fit to take the oaths. But that is a matter for the 
Executive Government, and we should not be justified in offering any 
advice to the Government as to what they should do. All we have to 
decide to-day, is that as the name of this gentleman appears on the 
commisssion of the peace, the affidavits must be received, and that we 
cannot inquire into the question whether he has properly taken the 
oaths of office and allegiance or not. The resolutions must, therefore, 
be registered. 

Cooper and Paul J J. concurred. 

Feez applied for costs. 

Griffith C.J. : We think that the costs of these proceedings are 
part of the costs of passing the resolutions, which cannot be considered 
to have been finally passed within the meaning of the rule until it was 
known what votes should be counted — i.Cj until this decision was given. 
Rule 226 provides for the payment of such costs out of the estate. A 
formal direction that the creditors' costs shall be paid out of the estate 
may, if desired, be included in the order of the Court. 

Solicitors for Bank of Australasia : Flmver i(r Hart. 

Solicitors for debtor : Morris ((- Fletcher. 



1901' THE QUEENSLAND LAW JOURNAL. 181 



Kx parte FARRELL. 

Solicitor — Admission of solicitor of the Supreme Court of New South [Full Court.] 
n ales — Beciprocity, 19th March. 

The Board of Examiners for solicitors of the Supreme Court of Queensland refused GriffithC ,J. 
to grant a certificate to a solicitor of the Supreme Court of New South Wales p^iaj 

applying for admission in Queensland on the grounds (1) that the Bules of the — > 

Supreme Court of New South Wales relating to the admission of solicitors of h^ /* / A Ji ^ I'-j 
the Australasian colonies to practice in that Court required the applicant to ^^' - f^'^ - '^ ^y. 
have resided in New South Wales for three months prior to the application, 
while the Queensland Rules imposed no restriction as to residence on such 
applicants, and (2) that they had no evidence that the Supreme Court of New . 
South Wales admitted solicitors of the Supreme Court of Queensland to prac- 
tice in that Court by virtue merely of their status as Queensland solicitors. 

Keld^ on appeal to the Full Court, that the restriction as to residence in New South 
Wales being a physical condition only and not a qualification, the Board were 
not justified in their decision on the first ground, but that they were justified in 
requiring evidence as to the willingness of the Supreme Court of New South 
Wales to recognise the status of solicitors of the Supreme Court of Queensland. 

A case was directed to be stated for the Supreme Court of New South Wales, 
asking whether that Court would admit Queensland solicitors by virtue of 
their standing in this colony. 

Appeal from the decision of the Board of Examiners. 

The appellant, Robert John Farrell, a solicitor of New South Wales 
residing in Queensland, applied to the Board of Examiners for 
Solicitors for a certificate to enable him to be admitted as a solicitor of 
the Supreme Court of Queensland. The Board refused his application 
on the grounds (1) that the Supreme Court of New South Wales by the 
Rules relating to the admission of solicitors of the other Australian 
colonies (Reg. Gen. as of 18th Dec, 1877, r. 8 subsec. 2, imposed upon 
the applicants a restriction or condition of three months' 
residence in New South Wales prior to their application for 
admission, while the Queensland Rules in imri materia imposed 
no restrictions as to residence, and (2) that there was no evidence 
before them that the Supreme Court of New South Wales under 
its existing Rules as to the admission of solicitors of the Supreme 
Court of other colonies admitted solicitors of the Supreme Court of 
Queensland by virtue solely of their status as such solicitors. 

From this decision Farrell now appealed. 
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IMleyy for the appellant : The restriction objected to is merely a 
physical condition intended, and reasonably so, to give the New South 
Wales Court time to inquire into the moral character of the applicant. 
The New South Wales Court had recently admitted several solicitors 
of this Court by virtue of their standing as such solicitors. 

Power, for the Board of Examiners : The Board thought that, having 
regard to the recent decision of this Court In re Beale (10 Q.L.J. 45) the 
matter should be decided by the Court and not by them. In any event 
they had no evidence before them of the admission under the existing 
Eules of the Supreme Court of New South Wales of a Queensland 
solicitor to practice in that Court, and the Board still are in doubt 
as to the degree of reciprocity existing in this matter between Queens- 
land and New South W^ales. 

Lilley suggested that a case might be stated for the Supreme Court 
of New South Wales, asking if that Court admitted Queensland 
solicitors on their qualification as solicitors of this State. 

Griffith C.J. : We do not think that there is any difficulty about 
the Eules of the Supreme Court of New South Wales requiriug the 
applicant to reside there three months before admission. That is not 
a qualification. It is merely a preliminary step for the purposes of 
investigation, or for whatever other purpose they may think fit. They 
require their own solicitors, brought up in New South Wales, to live 
there three years or five years before they are admitted, but that is not 
in the nature of a qualification. As to the other point, it may be that 
the Supreme Court of New South Wales do not admit our solicitors 
merely on their own standing, and on that point I think it is desirable 
to ascertain the law. The Court will therefore direct a case to be sent 
to the Supreme Court of New South Wales, to be settled by the Re- 
gistrar, and approved by a judge. It will be stated in the case that 
this Court admits solicitors of New South Wales, if they admit ours. 
At the same time it may be as well to suggest, without deciding the 
point, that applicants from New South Wales perhaps would be wiser 
not to apply here until they have been living here for three months. 

Cooper and Paul J J. concurred. 
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HARRIS V. MUNICIPALITY OF ROCKHAMPTON. 

Local Government — Drainage — Nuisance — Liability of Local Authority — 
Statutory duty — Injunction — Health Act, 1884 (48 Vic.y No. 17), 
8s. 19, 137, 

A hospital allowed sewage to flow down a natural watercourse into and across two 
unformed streets of a municipality on to the plaintiff's land,, where it deposited 
itself in such a manner as to cause a nuisance. 

In an action against the municipality for an injunction to restrain the continuance 
of the nuisance, based on the obligation of the local authority under The 
Health Act, 1884 (s. 19), to provide proper drainage : 

Held, that the defendants, having done no act which contributed to cause the 
nuisance, an action for an injunction would not lie. 

Glossop V. Heston and Islesworth Local Board (12 Ch.D. 102; followed. 

Heldf further, that as the hospital in discharging their sewage were not acting in 
violation of any agreement between themselves and the defendant, the plain- 
tiff was not entitled to an injunction on the ground that the defendants could, 
and ought themselves to, abate the nuisance. 

ChaHes v. Finchley Local Board (23 Ch.D. 967) distinguished. 

A. nuisance is a continuing cause of action, and is not affected by provisions of s. 
137 of The Health Act, 1884, that an action against a local authority must be 
brought within six months of the accrual of the cause of action. 

Quare, whether a natural watercourse down which drainage is allowed to flow is a 
sewer within the meaning of s. 24 of The Health Act, 1884. 

Motion by plaintiff under 0. LVII., r. 2, of The Rules of the 
Supreme Court, for an injunction, the motion being treated as the trial 
of the action. 

Evidence was given on behalf of both parties orally and by affidavit, 
and disclosed the facts which appear in the judgment. 

Stumm, for the defendant : The action by the plaintiff is based on a 
charge of nonfeasance. No misfeasance is alleged in the writ, or in the 
motion, or in the affidavits in support, and no application for amendment 
has been made, and if made should not be granted. Moreover, the 
acts of misfeasance suggested by the oral evidence adduced by the 
plaintiff — namely, the filling up of Canning Street and the removal of 
gravel from Cambridge Street have not caused or increased the nuisance 
(if any), and the defendants not having formed Albert or Cambridge 
Street have done nothing, and are not liable. The English cases on 
nonfeasance apply not only to the Queensland Local Government Acts 
but also to The Health Act. Glossop v. Heston Local Board (12 Ch.D. 
102), Cowley v. Newmarket Local Board (1892 A.C. 346), Bourke 
V. Sydney Municipal Council (1895 A.C. 483). There is no 
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Mabeis v. nuisance when the water leaves the Hospital grounds ; if there is any 

MuiriciPALrrY op . . *. « . .«. 

RocKHAMPTON. it anses through stagnation on the plaintifiTs land, and the plaintiff 

could abate the nuisance by draining her land into the sewer in Can- 
ning Street. The natural gully is not a sewer within the meaning of the 
interpretation clause of The Health Acty and there is no obligation on 
the defendants to keep it in proper order. This case is governed by 
Glossop V. Heston Local Board (12 Ch.D. 102), an authority which 
has never been questioned, and which decides that a local authority is 
not liable for nonfeasance. The decision in that case was upon an 
Act in terms identical with our Health Act of 1884, This action 
is really an attempt to force the defendants to take action 
against the Hospital trustees, which must fail. (Attorney -General 
V. Dorking Union^ 20 Ch. D. 596). An action against the 
Hospital trustees would be barred by prescription. They have used 
the natural gully for their drainage for more than 30 years. 
The remedy suggested in Glossop's Case of applying for a preroga- 
tive writ of mandamus has been held in Passmore v. OswaldtwistU 
Urban District Council (1898 A.C. 887) not to be open to the plaintiff. 
She should have adopted the remedy provided by The Health Act of 
1884, s. 15 (corresponding with s. 19 of the Act of 1900). Fmtber, 
the action was not commenced within six months next after the 
accruing of the cause of action (Health Act of 1884, s. 137). Charles 
V. Finchley Local Board (28 Ch.D. 767), cited for plaintiff, is distin- 
guishable. The wrongful acts complained of in that case were done 
through the medium of an agreement with the defendants, who could 
either abate the nuisance or compel performance of the agreement. 

Power, in reply : The natural gully carries off sewage, and is a sewer 
within the meaning of the Interpretation Clause ; at any rate, it 
became such when connected with the sewer in Canning Street by the 
catch-pit recently made in that street below the plaintiff*s land. The 
water is a nuisance when it leaves the Hospital and enters the 
(unformed) Albert Street ; if not, it stagnates and so becomes a 
nuisance in Albert Street, and there is also stagnation on the 
unoccupied land below ^Albert Street, and again in the (unformed) 
Cambridge Street, especially in the holes caused by the removal of 
gravel from that street by the Council and others ; the result is a bog 
hole in Cambridge Street, the overflow from which stagnates on 
plaintiff's land. The defendants should abate the nuisance on those 
two streets, which are vested in them. (Local Government Act of 1878, 
ss. 237, 240.) Plaintiff is not obliged to allow water which is 
already a nuisance to flow upon her land. (Booroodabin Divisional 
Board v. Brisbane Municipality, 2 Q.L.J. 146). The Council 
have been guilty of misfeasance by removing the gravel and by 
raising the footpath in Canning Street below plaintiff's land and so 
damming back the noxious water, as in Kerr v. Scott (9 Q.L.J. 193). 
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The defendants cannot escape liability by relying on the doctrine of ,^ Mabeisi?. 

^ JJ^^D MUNIOIPALITT OP 

nonfeasance. This doctrine does not apply to The Health Act, which Rockhampton. 
imposes positive obligations. (See ss. 19, 20, 22, 26 of the Act of 
1884). Moreover, the English cases on nonfeasance do not apply 
under the Queensland Local Governments Acts, which impose positive 
obligations to maintain and repair roads and streets. {Bundamha 
Divisional Board v. Ballin, 1 Q.L.J. 175 ; Divisional Boards Act of 
1879, s. 53 ; Divisional Boards Act of 1887, s. 142 ; Local Government 
Act of 1878, s. 237). Sydney Municipal Council y.. Bourke (1896 A.C. 
438) is distinguishable, the words of the New South Wales Statute being 
materially different from those of the Queensland Local Government 
Acts mentioned. The defendants could, and should, abate the nuisance 
hj prosecuting the Hospital trustees under s. 60 of The Health Act of 
1884, or themselves abating it under that section. In such a proceed- 
ing a claim of prescription would be no defence. This is a case of a 
continuing nuisance ; every occasion on which the nuisance is present 
gives a new cause of action. [Mitchell v. Darley Main Colliery Co, (11 
App.Cas. 127),MottY.Shoolbred(Ij.B.. 20Eq., at p. 24).] The remedy under 
s. 16 of the Act of 1884 should only be employed when a complete system 
of drainage is in question, as in Glossop's Case and Passfimre's Case, It 
cannot be suggested that the plaintiff, who is affected by only one 
sewer, was compelled to invoke the assistance of the Central Board of 
Health in Brisbane. Besides, in Glossop's Case the sanitary authority 
(the defendants) had been recently created, and had not had time to 
develop a system of drainage. As the defendants could themselves 
abate or cause the Hospital trustees to abate the nuisance otherwise 
than by action, this is not an attempt to force them to bring an action 
against the trustees, and therefore the Dorking Case (20 Ch.D. 695) 
is not in point. The present case is governed by Charles v. Finchley 
Local Board (23 Ch.D. 767), the principle of which has not been over- 
ruled by Brovm v. Dunstable Corporation (1899 2 Ch. 378). 

C.A.V. 11th April. 

Power J. : This is an action for an injunction whereby the plaintiff, Power J. 
to use the words of the notice of motion, seeks to restrain the defend- 
ants from continuing or allowing the continuance of a nuisance alleged 
to be caused by the defendants permitting a constant flow and deposit of 
polluted and putrid water across Cambridge Street — a public thorough- 
fare within the municipality of Rockhampton under their control — 
on to the plaintiff*s land, in consequence of which the health of the 
plaintiff and her family has been seriously affected and the use and en- 
joyment of her dwelling-house on the land adjoining has been seriously 
interfered with. The water, the flow of which is the cause of com- 
plaint, comes from the Rockhampton Hospital, which is situated on a 
hill within the municipality, and discharges its drainage through a 
pipe into a natural gully or watercourse, the point of discharge being 
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Mabbis v. in Albert Street, one of the streets of the municipality. This part of 

Mu mClP ALITT OF . , ... iT ./ XT 

RocxHAXFTON. Albert Street adjoining the Hospital grounds has, however, never been 
Power J formed. The water flows across Albert Street and thence, following the 

gully across a reserve for military purposes of considerable extent, and 
then across Cambridge Street (this portion of which is also still un- 
formed), and finally deposits itself on the plaintiff's land in holes which, 
according to the evidence, seem to have been made many years ago. 
During dry weather the water from the Hospital is the only water 
flowing down the gully, and when it reaches the holes it stagnates, 
and so causes the nuisance of which the plaintiff complains. The first 
question that arises is as to the existence of a nuisance. The evidence 
seems to me to establish that offensive smells arise at times from the 
water which lies in the pools on the plaintiff's land. Many witnesses 
testified to this effect, and the defendant's health officer (Dr. Mac- 
donald), in his report for the year 1897, says : — " The nuisance caused 
by the slops, etc., from the Hospital being allowed to remain in a pool 
at the bottom of a hill ought to be abated at once ; " and again, in his 
report for 1898, he says : — '* I regret to notice that many suggestions 
made last year are not attended to." The doctor explains in his eri- 
dence that the words "many suggestions" refer to suggestions as to 
the drainage from the Hospital, and the report goes on to say :— "The 
drainage from the Hospital and other buildings in its vicinity is atiii 
allowed to remain at the bottom of the hill, causing an intolerable 
nuisance besides danger to the public health." According to the 
doctor's evidence, this report was read at a meeting of the Council held 
on the 13th December, 1899, and there is no evidence of any cessation 
of the flow of water since that time. Dr. Reid, the resident surgeon 
of the Hospital, said the character of the drainage was the same for 
the last four years, although the quantity varied. He added that 
when the water left the Hospital it was rendered innocuous by means 
of disinfectants. Water may be innocuous in the sense that it may 
not cause disease ; but it may, nevertheless, be of such a nature as to 
be offensive. I am of opinion that the flow of this water on to the 
plaintiff's land does cause a nuisance. The question then arises as to 
the liability of the defendants in the present action. Objection was 
taken that, under s. 137 of The Health Act of 1884 (re-enacted in s. 
160 of The Health Act of 1900), this action against a local authority 
should have been commenced within six months of the accrual of the 
cause of action ; but being of opinion that the nuisance complained of 
is a continuing cause of action, I do not consider the section is any bar 
to the present proceedings. By s. 19 of The health Act of 1884, which 
has since been repealed and modified hy The Health Act of 1900, but 
which was in force at the time this action was brought, it is provided : 
— " Every local authority shall keep in repair all sewers belonging to 
it, and shall cause to be made such sewers as may be necessary for 
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eflFectually draining the district for the purposes of this Act.** Sub- Mabrisv. 

, _ , MUNICIPALITT OF 

stantially, the ground of an action against the defendants is that they Bockhampton. 
have neglected their duty to provide proper drainage, in consequence p j 
of which the nuisance has arisen. The drainage of the locality, so far 
as it is in question, consists of a main sewer which runs up Archer 
Street into Canning Street, terminating at a point some 70 or 80 
yards from the plaintiffs land — a catch-pit having been put down at 
the termination of the sewer and earthenware pipes laid along Canning 
Street past the plaintiff's land nearly up to Cambridge Street, these 
pipes,, however, not being connected with or carrying off any drainage. 
When suflBcient rain falls the surface water coming down from the 
surrounding hills — amongst them that on which the Hospital is 
situated — flows across the plaintiff's land, passing through the 
holes, then on to the neighbouring land, and eventually reaches the 
catch-pit. The gully leading down from the Hospital on to the plain- 
tiff's land has not been interfered with by the defendants in such a 
way as to affect the natural drainage. There was evidence given that 
over twenty years ago the Council, or persons acting under their 
authority, made excavations in Cambridge Street and on neighbouring 
lands for the purpose of getting gravel ^ but, in my opinion, these 
excavations have not in any way contributed to the nuisance, and can 
hardly be said to be connected with it. The plaintiff also contended 
that the defendants, having made a footpath in Canning Street in 
front of Miss Trotman's land — adjoining the plaintiff's land — the 
effect was to retain the sewage on Miss Trotman's and the plaintiff's 
land. A hole, the greater portion of which is on Miss Trotman's 
land, but which also reaches about 10 feet on to the plaintiff's land, 
originally extended over the ground where the footpath is now formed. 
The question is— Has the formation of the footpath helped to retain 
the water on the plaintiff's land to any appreciable degree ? I think 
not, and I am of opinion that in dry weather the water would lie in the 
holes on the plaintiff's land, which overflow into the hole on Miss 
Trotman's land, and that in this latter hole the footpath has not 
dammed back the water. I am, therefore, of opinion that the nuis- 
ance has not been caused or increased by any act done by the defend- 
ants. If liable, the defendants are only liable for default in the execu- 
tion of a duty laid upon them by statute. The case of Glossop v. 2'he 
Heston and Islesworth Local Board (12 Ch.D. 102) decides that ** if a 
local board do not act themselves to cause a nuisance, but neglect to 
perform their duty of providing a satisfactory and healthy system of 
drainage, it is no ground of action by an individual for damages or an 
injunction, but the remedy is by prerogative writ of mandamus." 
This case was decided under Tlie English Health Act of 1875, s. 16 of 
which exactly corresponds to s. 19 of The Health Act of 1884, which I 
have already quoted. Mr. Power contended that the rule established 
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Mabbib V, in Glossop*8 Case applied only where a local authority had made default 

MUNICIPALITT OF . . , , . , • -, . • i i • i_ 

BocKHAMPTON. ^^ Carrying out a system of dramage and not, as m this case, wnere 
default had been made in regard to a particular portion of drainage ; 
but it seems to me that the principle decided in Glossop's Case was that 
the local authority, having done no act to cause a nuisance, an action 
would not lie against them for an injunction to restrain the continu- 
ance of the nuisance. Brett L.J., after saying that the drainage of 
the district was in a very unsatisfactory state, and that he would be 
sorry to hold that it was not the duty of the local board to cure the 
unsatisfactory condition of the drainage of the district, yet held that 
the defendants in that case were not liable. He says (p. 120) : — " The 
defendants having done no act, it seems to me that the Court of 
Chancery has never, without some act done by such a body as this, 
granted what is called a mandatory injunction against a public hody 
in order to force them merely to enter upon and to do their duty. 
There was a long list of cases cited to us the other day ; I watched 
them carefully, and there was not one of them in which the defendants 
had not done an act which had caused an injury to a private individual, 
and which act was unjustified by any statute, and which was such an 
act as, if done by a private individual, would have given a cause of 
action at law.'* It seems to me, in the case under consideration, that 
no act of the defendants has contributed to cause the nuisance, and 
that, therefore, no action for an injunction against them will lie. 
Counsel for the plaintiff laid stress upon the case of Charles v. Finchley 
Local Board (23 Ch.D. 767), in which it was held that where a third 
party — in this case the Hospital — was acting in violation of an agree- 
ment entered into with a local board to pass surface water only through 
a pipe into a brook, and a nuisance to the plaintiff was thereby caused, 
he was entitled to an injunction against the local authority on the 
ground that they could themselves prevent any nuisance being caused 
by stopping up the pipe which was being used in contravention of the 
agreement. The question there was whether the Finchley Local 
Board were doing or allowing to be done that which was a nuisance 
and which they could themselves physically put an end to without 
bringing any action at all. Pearson J. decided that both at comnaon 
law and by statute the local authority could abate the nuisance with- 
out asking any leave or without bringing any action or taking any 
other proceeding against the party causing the nuisance, and hence 
that they could physically, on their own premises, stop the nuisance 
and that they ought to do so. This right of abatement at common 
law was grounded on the existence of an agreement which gave a 
limited right to pass surface water through a pipe into a channel. 
This agreement having been violated by sending down surface water 
mixed with sewage, it was held that the local authority had a perfect 
right to stop the passage of any water. In the present case there is no 
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agreement between the Hospital and the defendant local authority, so. Marrib v, 
the right of abatement does not, I consider, arise here at common law. Bockhampton. 
The statute referred to is The Health Act of 1875, s. 21 (corresponding p - 
with s. 24 of The Queensland Health Act of 1884) — " Any person caus- 
ing a drain to empty into a sewer of a local authority without comply- 
ing with the provisions of this section shall be liable to a penalty not 
exceeding £20, and the local authority may close any communications 
between a drain and a sewer made in contravention of this section,*' 
etc. I am not prepared to hold that the natural watercourse down 
which the drainage from the Hospital flows is a sewer within the 
meaning of that section ; but even if it were such a sewer, it has since 
been held, in Brown v. Dunstable Corporation (1899 2 Ch. 878), that a 
householder has an absolute right to connect his drains with a sewer, 
subject to complying with the regulations of the local authority, 
Charles v. Finchley Local Board being dissented from on this point. 
In view of the facts of this case, and particularly in the absence of any 
agreement between the Hospital and the defendants, I do not think it 
can be said that the present defendants could physically put an end to 
the nuisance without bringing an action against the Hospital. But in 
the case of the Attorney -General v. The Guardians of the Poor Union of 
Dorking (20 Ch.D. 595) the law was clearly explained by Jessel M.R. 
— " That no action would lie either at common law or in equity to 
compel a person to bring an action for the purpose of restraining a 
nuisance which he cannot himself prevent.'* The effect of this in- 
junction, if granted, would be to compel the defendants either to con- 
struct a drain or to bring an action against the Hospital to prevent the 
continuance of the flow of water causing the nuisance, and for neither 
of these purposes can an injunction be granted. These proceedings 
have been taken by motion under 0. LVII., r. 2, Rules of the Supreme 
Court, 1900, under which I am empowered to give judgment in the 
action. I accordingly refuse the motion with costs, and give judgment 
in the action for the defendants with costs. 

Solicitors for plaintiff : R. A. Brumm d Grant. 

Solicitors for defendants : J, F, Fitzgerald S Walsh. 
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MONDAY, JUNE 4, 1900. 



The first issue of Volume X. of the Queensland Law Journal consists, 
for the main part, of an interesting decision by the Full Court on the 
law relating to trade marks, and the decision in question (the Helidon 
Spa Water case) will no doubt be the leading authority on that subject 
for some time to come. The issue also contains, among other matter, 
the report of an important ruling by Mansfield D.C.J, on the subject 
of commission on sales. 

NOTES OF CASES, 

Catet noted may he cited hy a reference to the current volume of the Queensland 
Law Joubnal and to the nwnber of the case in the notes, thus ;^10 Q.L.J. (N.C.) I. 

INDEX. 

/nfieBEiLE 1 

fipn^CEB to. MbLONEt 2 

Obotdon Consuls Limited v. CoMMissioirBBs of Stamps •• • 3 

HaBBIS V. COUPLAMD .. , .. 4 

» 

1, Solicitor — Admission — Solicitor of Supreme Court of New Zealand — 

Reciprocity — Beg. Gen, 12th October ^ 1898. 

A solioitor of the Supreme Goort of New Zealand is not entitled to admission as a 
solicitor of the Supreme Court of Queensland under r. 16 (4) of the Regula 
GeneraUs at 12th October, 1808, inasmuch as the Act No. 69 of 1882 of New 
Zealand, dealing with the admission as solicitors of the Supreme Court of New 
Zealand of persons admitted as solicitors elsewhere, makes the passing of 
examination in New Zealand law a condition precedent to their admission as 
•soUcitoirs of the Supreme Court of New Zealand. In re Bea&b, 8th Ma/y, X900i 
Full Coubt (Gbiffits O.'J., Coopbb and Bsmxi J J.). 
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m 

2. Marsupial Boards Act, 1897 {61 Vic , No. 18), «. ^B—'AssessmefU 
imder Act — Advertisement of assessment, 

1^ twenty-ninth section of The Mar»upiaX Boards Act of 1897 reqnires notice of 
the making of every assessment under that Act to be pablished in the Govern- 
ment Gazette^ and once at least in some newspapers generally circulating in the 
district or special district. 

^eld, that the publication of the notice in only one newspaper circulating in the 
district was not a sufficient compliance with the requirements of the Act. 

SpbHoeb v. Moloney, 8th May, 1900, FuLir Coubt (Gbitfith C.J.» Coopeb . kd 
BSAL JJ.). 

3* The Stamp Act, 1894 (58 Vic., No. 8), s. 30— Conveyance on sale^ 
Eeeonstruction of company in liquidation^New company taking over 
assets and liabilities of old company — Transfers to new company of 
assets of old company. 

A gold mining company, finding it necessary to raise further capital for the carry- 
ing on of their properties, resolved, at an extraordinary general meeting of 
their shareholders, that the company should be wound up voluntarily ; that 
liquidators should be appointed, and that they should be authorised to transfer 
to a new company to be formed for that purpose the whole of the assets and 
liabilities of the old company in consideration of the shareholders in that 
company receiving 400,000 shares of the nominal value of 5s. , and paid up to 
3s. 9d., in the new company. The agreement between the two companies 
declared that it should operate as an agreement only, and not as a transfer or 
conveyance on sale. The transaction was carried out and the new company 
registered, and, in pursuance of the agreement, transfers were given to the new 
company of mining leases held hy the old company. 

Held, that such transfers were conveyances on sale within the meaning of s. 50 of 
The Stamp Act, 1894, and that transfer duty must be paid on the nominal 
value of the shares allotted to the members of the old company, after deducting 
the value of the property of the old company not included in the transfers. 

The word *' stock " in s. 50 of The Stamps Act, 1894, includes shares. 

In re Taylor's Transfer (8 Q.L.J. 24) followed. 

Cboydon Consols Limited t;. Commissioners of Svahps, 8th May^ 1900, TJStA 
Court (Griffith, C. J., Beal and Cooper J J.). 



4. Principal and agent^^Sale of hotel — Commission — Conflict of duty 

and interest. 

A broker (H.) interviewed the lessee (0.) of an hotel with a view to effecting a sale 
to L., whose name he mentioned. H. communicated with L., who authorised 
him to offer £3000, which C. refused to accept. H. continued to try and 
effect the sale, which was ultimately concluded with L. for £3000 by M., a 
friend of L., and C. paid M. commission. H. alleged that when he mentioned 
L.'s name to C. it was agreed by C. that if he became the purchaser at any 
price, he (H.) should receive a commission of 5 per cent, on the first £1000 and 
2} per cent, on the balance. L. admitted that he first heard of the hotel 
tnrough H., and had it not been for H. he would not have thought of ulti- 
mately purchasing. It was objected on the part of the defendant that H. was 
the agent of L.'s, and that the agreement (which the defendant denied) was 
illegal, as there was a conflict of duty and interest from the position in which 
H. was placed. 

ffeld, that the sale had been effected through the intervention of H., and that under 
the agreement he was entitled to the commission. 

Held, also, that- there was no evidence 'of fiduciary relationship between H. and L. 
which would render the agreement illegal. 

EEabbis v. Coupland, 15th and 18th May, 1900, Mansfield D.C. J. 



Further 'OarticvXars or cases noted in the '^ Notes of Cases'' mav be obtained on 
avpiicMion xo the Editor, Queensland Law Journal. Town HaU, Queen Street^ 
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In the Snprexne Court of Queensland. 

In the WILL of GUSTAV FRIEDRICH WIL- 

HELM MULLEB. of Whitestone, near Gran- 
tham, in the Colony of Queensland, Farmer, 
deceased. 

NOTICE is hereby given that after the expira- 
tion of fourteen days from the date of the 
publication hereof, application will be made to this 
Honorable Court that Probate of the abovenamed 
Gustav Friedrich Wilhelm Milller, deceased, may 
be granted to Jacob Born, of Ipswich, in the 
Colony aforesaid) Grocer, the sole Executor named 
in the said Will. Any person interested who de- 
sires to object to the application, or to be heard 
upon it, may file a Caveat in the Registry at any 
time before the grant is made. 

Dated this 29th day of May, ^.d. 1900. 

J. Ambrose Born, Solicitor for the said Jacob 
Born, Nicholas Street, Ipswich. 



In the Supreme Court of Queensland. 

In the WILL of EDWARD WALKER (com- 
monly called William Edward Walker), late 
of South Brisbane, in the Colony of Queens- 
land, Civil Servant, deceased. 

NOTICE is hereby given that after the ex- 
piration of fourteen days from the date of 
the publication hereof, application will be made 
to this Honorable Court that Probate of the Will 
of the abovenamed Edward Walker (commonly 
called William Edward Walker), deceased, may 
be granted to Harriet Louisa Walker (in the said 
will called, Ha^iett Louisa Walker), widow of the 
said deceased, the sole executrix named in the 
said Will. Any person interested who desires to 
object to the application or to be heard upon it 
may file a caveat in the Registry at any time 
before the grant is made. 

Dated this second day of Jane, a.d. 1900. 

Chambers, Bbdce, & McNab, Solicitors for the 
said Executrix, Adelaide Stoeet, Brisbane. 



Statutory Notice to Creditors. 
He SAMUEL ROBINSON, deceased. 

PURSUANT to the provisions of •* The Trustees 
and Executors Act of 1897" notice is 
hereby given that all creditors and other persons 
having any claims or demands upon or against 
the estate of Samuel Robinson, late of Wynnum, 
in the colony . of Queensland, Freeholder, 
deceased, who died on or about the second day 
of December, 1899, at Goodna, in the said colony, 
and Probate of whose Will was on the sixth day 
of April, 1900, granted by the Supreme Court 
of Queensland to William Thomas Atthow, and 
John George McGregor, both of Brisbane, in the 
said colony, Solicitors, the executors named in 
the said will, are hereby -required to send in, in 
writing, pa»ttoulars of tlieir debts or claims to 
the said William Thomas Atthow and John 



George McGregor, at their offices, 81 Queen 
Street, Brisbane, on or before Saturday, the 
seventh day of July, 1900. Notice is 
also given that after the expiration of the 
last - mentioned day the Executors will 
proceed to distribute the Assets of the said de- 
ceased amongst the persons entitled thereto, 
having regard only to the claims of which the 
said Executors shall then have had notice, and 
that the said Executors will not be liable for the 
assets, or any part thereof, so distributed to any 
person of whose debt or claim the said Executors 
shall not then have had notice 

Dated this twenty-ninth day ot May, 1900. 

WnjiiAM Peel Mbllefont, Solicitot for the 
Executors, Queen Street, Brisbane. 



In the Supreme Court of Q^ueensland. 

In the WILL of JOSIAH MASON ILLIDGE, 
late of Springsure, in the Colony of Queens- 
land (formerly of Gympie, in the said colony), 
Post and Telegraph Master, deceased. 

NOTICE is hereby given that after the expira- 
tion of fourteen days from the date of the 
publication hereof, application will be made to 
this Honourable Court that Probate of the Will of 
the abovenamed Josiah Mason lUidge, deceased, 
may be granted to Melmoth Leofric Gataker, ot 
Ninkenba, near Maryborough, in the Coloo; of 
Queensland, Sugar Farmer, and to Lucy Esiber 
Illidge, of Gympie, in the Colony of Queensland, 
Spinster, the Executor and Executrix named in 
the said Will. Any person interested who de- 
sires to object to the application, or to be heard 
upon it, may file a Caveat in the Registry at any 
time before the grant is made. 
Dated this twenty-ninth day of May, a.d. 1900. 

Fbancis Ibidobe Power, Solicitor for the said 
Melmoth Leofric Gataker and the said Lacy 
Esther Illidge, Mary Street, Gympie. Agents: 
Chambers, Bruce & McNab, Adelaide Street, 
Brisbane.— " i 

In the Supreme Court of Queensland. 

In the WILL of CHABLES ARMYTAGE GAL- 
LETLY, late of *'Royston,»' Boyal Cres- 
cent, Armadale, in the Colony of Victoria, 
Bank Clerk, deceased. 

NOTICE is hereby given that after the ex- 
piration of fourteen days from the pub- 
lication hereof, application will be made to this 
Honorable Court for the sealing of a certified 
copy Probate of the Will of the abovenamed 
Charles Armytage Galletly, late of *• Royston," 
Royal Crescent, A.rmadale, in the Colony of 
Victoria, Bank Clerk, deceased, granted by the 
Supreme Court of the Colony of Victoria, in its 
probate jurisdiction at Melbourne on the eight- 
eenth day of December, 1899. Any person in- 
terested who desires to object to the application, 
or to be heard upon it, may file a caveat in the 
Registry at any time before the grant is made. 

Dated this first day of June, 1900. 

Flower. & Hart, Solici^or^ for the. Trustees, 
Executors, and Agency Company Limited, the 
Executor, Adelaide Street, Brisbtuik' ' ^ 
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5. Costs — Prepmation of brief — Solicitor and client — Effect of instruction 

— CoxmseVsfees — Settlement of pleading by senior counsel. 

In the absence of special instructions to the contrary, the solicitor is justified in 
preparing his brief for trial pro ianto as he proceeds in the conduct of an 
action, and that the costs of so doing aire properly recoverable from the client. 

The client's special instructions bind the solicitor so that he must either proceed 
as instructed or throw up the case. 

When counsel, after being retained, refuses to accept a brief, any attendance of 
the solicitor with same cannot be charged against the client. 

Under general instructions as between attorney and client, senior counsel's fee for 
settling a pleading in an important matter may be allowed. / 

In re Ohambebs, Bruce & McNab, Ex parte Lewthwaite, 30th May^ 1900, Beal J. J 

6. Barrister — Student-at-law — Attendatice at Full Court — Exemption 

from attendance — Appeal from discretion of Board of Examiners a« 
to exemption— Bey. Gen. a^ of 27th November j 1896, rr. 22, 59. 

The attendance of students-at-law at the sittings of the Full Court is an essential 
part of the course of training prescribed for barristers by the Begulas Generales 
of 27th November, 189.6, and the discretion of the Board of Examiners under 
s. 22 of those Bules to exempt students from such attendance should not be 
exercised where the non-attendance of the student is merely a matter of con- 
venience. Thus, an application for exemption, based upon the ground that the 
student was not resident in Brisbane, was held by the Full Court to have been 
rightly refused. 

QtuerCt whether any appeal lies from the discretion conferred on the Board of 
Examiners by Bule 22. 

Ex parte Byan, dtk June, 1900, Full Court (Griffith O.J., Cooper and Beal JJ). 



-J 



7. Succession Duty — '^Mobilia sequuntur personam'* — Mortgage over real 
and personal estate in New South Wales — Liability of personalty 
beyond Queensland to duty — Deductions — Probate Duty — Valuation 
fee — Costs of getting in estate — Domicil. 

The maxim ** Mobilia sequuntur personam'^ applies to the construction of the Queens- 
land Acts imposing a duty upon the succession to personal property of deceased 
persons, and, therefore, succession duty is payable in Queensland upon the 
personal property of a deceased person whose domicil was in that colony, 
irrespective of the local situation of such property. 

The amount upon which succession duty is payable is the net amount which comes 
to the hands of the successor, who is entitled to deduct all expenses necessarily 
incurred to put him in possession of the succession. Where an intestate whose 
domicil is in Queensland dies leaving personal estate in several colonies, his 
administrators are entitled to deduct from the total value of the estate the 
amounts paid for probate duty in respect of ancillary grants of such property, 
and also the costs of the administration of the estate in the other colonies. The 
administrators are also entitled, for the purposes of succession duty, to deduct 
the necessary cost of the realisation of the estate and of expenses necessarily 
incurred by them in bringing the estate into a fit condition to be distributed. 

An intestate whose domicil was alleged to be in Queensland was the mortgagee 
under a mortgage under the Real Property Acts of New South Wales, and a 
cattle mortgage registered in New South Wales, of land and cattle in that 
colony. 

Held, that the interest of the intestate under the mortgage and cattle mortgage was, 
following the decision of the Privy Council in Harding's Case (1898 A.C. 769, 
9 Q.L. J. 137), an asset of the colony of his domicil. 

Where it was unaecided whether the domicil of a testator was or was not in Queens- 
land, and the question of succession duty payable by his estate was thereby 
affected. 

Held, that the proper remedy was by information or action by the Attorney-General 
for a declaration of right upon ascertained facts. 

In re Tyson, Ex parte Queensland Trustees, Ltd., 11th May, 1900, Full Court 
(Griffith C.J., Cooper and Beal JJ). 

• ■ " ■ ■ "■ ■ ; ■ .. ■ -^ I 

Further particuiars of cases noted in the '^ Notes of Cases'- may be obtained on 
application to the Editor, QusenbIjAND Law Journal, Town Hail, Queen Street, 
Bris'oanCi 
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In the Supreme Court of Queensland. 

In'ihe WILL of LOUIS SAWYEB (in the said 
Will called Lewis Sawyer), late of Too- 
woomba, in the Colony of Queensland, Post- 
master, deceased. 

NOTICE is hereby given that after the expira- 
tion of fourteen days from the date of the 
publication hereof, application will be made to this 
Honorable Court that Probate of the Will of the 
abovenamed Louis Sawyer, deceased (in the said 
Will called Lewis Sawyer), may be granted to 
Viola Clayton Sawyer, of Toowoomba aforesaid, 
Widow of the said Testator (in the said Will 
described as *'my wife'*), the sole Executrix 
named and described in the said Will. Any per- 
son interested who desires to object to the appli- 
cation, or to be heard upon it, may file a caveat 
in the Registry at any time before the grant is 
made. 

Dated this twenty-eighth day of June, a.d. 
1900. 

B. G. WoNDERLEY, Solicitor for the said Viola 
Clayton Sawyer, Russell Street, Toowoomba. By 
his Town Agents : Momtis & Fletchb, George 
Street, Brisbane. 



In the Supreme Court of Queensland. 

The Chief Justice. 

In the WILL of MATTHEW MELLOR, late of 
Gympie, in the Colony of Queensland, 
Grazier, deceased. 

"ryrOTICE is hereby given that the Account 
J^ of Thomas William Bouchard, John Pack, 
and Mary Ann Mellor, the Executors in the 
abovenamed Estate, from the eighteenth day of 
February, 1899, to the eighteenth day of June, 
1900, has this day been filed in my office, duly 
verified by the said Thomas William Bouchard, 
John Pack, and Mary Ann Mellor. All parties 
claiming to be interested in the said Estate are at 
liberty to inspect the said account, at my office, in 
the Supreme Court House, Brisbane, on or before 
Monday, the sixth day of August next, and, if 
they think fit, to object thereto. Notice is also 
given that, whether any objection is taken to the 
said Account or not, I shall, after the aforesaid 
day, proceed to examine and inquire into the 
said Account. Notice is further given that any 
person who may desire to object to the said 
Account, or any item or items therein, or the 
allowance to the Executors of a commission 
thereon, must, before that day, file in my office 
a memorandum stating that he claims to be heard 
on the passing of the Account. 

Dated this twenty-second day of June, a.d. 
1900. 

[L.S.] W. A. DOUGLAS. 

Deputy Registrar. 

Bouchard & Holland, Queen Street, Brisbane, 
Solicitors for the said Executors. 



In the Supreme Court of Queensland. 

In the LANDS and GOODS of MART GBiaOB 
(late wife of William Grigor), of Glass House 
Mountains, in the Colony of Queensland, 
Selector, deceased, intestate. 

NOTICE is hereby given that after the ex- 
piration of fourteen days from the Pabli- 
cation hereof, application will be made to this 
Honorable Court that Administration of the iteal 
and Personal Estate of the abovenamed Mary 
Grigor, deceased, who died intestate, may be 
granted to William Grigor, of Glass House 
Mountains, in the said Colony, Selector, the law- 
ful husband of the said deceased. 

Dated this twenty-sixth day of June, a.d. 1900. 

Chambers, Bbdce, & McNab, Solicitors for the 

said William Grigor, Adelaide Street, Brisbane. 



In the Supreme Court of Queensland. 

In the WILL of CHRISTIAN GOTTLIEB 
KRAFFT (otherwise Christian Kraflft), late 
of Miva, in the Colony of Queensland, 
Farmer, deceased. 

NOTICE is hereby given that after the expira- 
tion of fourteen days from the date of the 
publication hereof , application will be made to 
this Honourable Court that Probate of the WiiJ of 
the abovenamed Christian Gottlieb EraSi, de- 
ceased, may be granted to Enstenar Wilhelimna 
Johanna Erafft, of Miva aforesaH, Widow, the 
sole Executrix named in the said Will. Any 
person interested who desires to object to the 
application, or to be heard upon it, may file a 
caveat in the Registry at any time before the 
grant is made. 

Dated this twenty- fifth day of June, 1900. 

McGrath & Sheldon, Solicitors for the said 
Executrix, Bazaar Street, Maryborough. By 
McGbath & O'Neill, Queen Street, Brisbane. 



In the Supreme Court of Queensland. 

In the LANDS and GOODSof ROBERT JULIUS 
LANGER (otherwise known as Robert 
Langer), late of Blackmount, near Tiaro, in 
the Colony of Queensland, Farmer, deceased, 
intestate. 

NOTICE is hereby given that after the expi- 
ration of fourteen days from the publica- 
tion hereof, application will be made to this 
Honourable Court that Administration of the 
Real and Personal Estate of the abovenamed 
Robert Julius Langer, deceased, who died intes- 
tate, may be granted to Elizabeth Langer, of 
Blackmount, near Tiaro aforesaid, the widow of 
the said deceased. 

Dated this twenty-fifth day of June, 1900. 

McGbath & Sheldon, Solicitors for the said 
Elizabeth Langer, Bazaar Street, Maryborough. 
By McGbath & O'Neill, Queen Street, Brisbane. 
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8, Privy Council appeals — Leave to appeal to Privy Council — Security 

to be given by respondent before enforcing judgment appealed from 
— Order in Council of 30th June^ 1860, 

The defendants in an action for the recovery of possession of a valuable mining 
property were successful on an appeal from the decision of the Warden to the 
District Court, and on a further appeal from that Court to the Full Court, 
obtaining in each instance an order for their costs of the appeal. Thje 
plaintiff obtained leiive to appeal to the Privy Council. 

Held, that the security to be given by the defendants before enforcing their jujdg- 
ments for their costs should be limited to the amount of those costs, and that 
they were not liable to give security for the value of the subject matter of the 
action. 

RoGEBs v. Elmslib, Ltd. (No. 2), 10th Aprils 1900, Full Coubt (Gbipfith C.J.,. 
CooPEB AND Real JJ.) 

9. Execution — Cross judgments m Supreme and District Courts — 

Motion to restrain execution. 

Plaintiff obtained judgment against the defendant in the Supreme Court for £78 
17s. 2d., and defendant obtained judgment in the District Court against the 
plaintiff for £13 13s. Plaintiff brought an action in the Supreme Court to 
restrain the defendant from proceeding to execution on the District Court 
judgment. 

Held, that the proper remedy was by application in the original action to the 
District Court judge to restrain the execution, and that the action in the 
Supreme Court must therefore fail. 

Cabboll v. Jensen, 1st June, 1900, Gbitpith C.J. 

10. Barrister — Admission — Qualification — Applicant Jiolding degree of 
LL,B, of Melbourne University — Reciprocity between Queensland and 
Victoria, 

The Court will not dispense with the passing of the final examination required from 
students-at-law on the ground that the student has already passed all the law 
examinations required for admission as a barrister of the Supreme Court of 
Victoria. 

Ex parte Ryan (No. 2), 17th July, 1900, Full Coubt (Gbiffith C.J., Coopeb and 
Real JJ.). 

11, Mortgagor and mortgagee — Right of mortgagee to hid for mortgaged 

property at Sheriff's sale,, 

There is no rule which prevents a plaintiff mortgagee who has obtained judgment 
under the covenants in the mortgage from bidding for the mortgaged property 
at a Sheriff's sale under the judgment. 

Union Bank of Austbalu v, Atkins, 18th July, 1900, Full Coubt (Gbiffith C.J., 
CoopEB AND Real JJ .) 
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12. Impounding Act of 1863 (27 Vic., No. 22)y S8. 89, 40, 49— Illegally 
impounding — Excessive damages — Cattle received by person other than 
poundkeeper — Joint complaint — Justices Act 1886 (50 Vic., No. 17), 
s. 43. 

A complaint before justices nnder T/ie /mpoun<2tn^ Act of 1863 contained a charge 
of illegally impoanding, and also a charge of claiming excessive damages for 
the trespass for which the impoanding was assumed to be made. 

Htld^ that there was but one offence charged, and that, therefore, the complaint 
was not. a contravention of s. 43 of the Justices Act, and was not bad for 
duplicity. 

On the hearing of the above complaint it appeared that the. cattle were delivered by 
the defendant to the wife of the poundkeeper in his absence, but that on his 
return he took over the cattle, entered them in his book, and gave notice to 
the complainants, who subsequently paid the damages and released the cattle. 
The defendant claimed damages in respect of trespass on enclosed land. The 
justices dismissed the complaint on an objection that there was no 
impounding. 

Held, that on the above facts, such an objection could not be taken by the defen- 
dant, who had taken advantage of the pound. 

Held^ also, that it was not necessary for the complainants to show that the pound 
had been duly established. 

It appeared on the complainants' evidence that the enclosure from which the cattle 
were taken included a portion of land of the complainants'. 

Held^ that this was sufficient evidence of the damages being excessive, having 
regard to s. 49 of the Impounding Act. 

Stephens d. Veivers, Ex parte Sti-phens, 11th and 18th July, 1900, Full Coubt 
(Griffith C.J., Gooper and Real J J). 

13 • Larceny — Misappropriation u1 funds of unregistered association — 
Larceny by one of several joint owners. 

The servant of an unregistered association can be convicted of larceny of .the funds 

of the association. 
R, V. Stainer (L.R. 1 CO. 230), R, v. Tankard (1894, 1 Q.B. 548) foUowed, 
The fact that he is a member of the association is immaterial. 
R. V. HttL, 18th July, 1900, Full Court (Griffith C. J., Cooper and Real JJ.). 

14. Company — Transfer — Failure of directors to register transfer — Becti- 
fication of register — The Companies Act, 1863 (27 Vic, No. 3j, 
&.34. 

The articles of association of a company empowered their board of directors to 
refuse to register a transfer of fully-paid-up shares upon the ground, inter alia, 
of the undesirability of the transferee as a member of the company. On 4th 
June a transfer of a large number of fully-paid-up shares from a joint stock ~ 
company which had been wound up was presented for registration, but was not 
dealt with at the directors' meeting held on that day, and at an adjoumment 
of the meeting a quorum was not present. On July 3rd the board of directors 
resolved to obtain the opinion of their solicitors as to whether a joint stock 
company conld hold shares in the company. After some correspondence the 
transferees applied, on July 20th, for an order directing the rectification of the 
company's register by the registration of the transfer. It appeared that no 
other meeting of directors would be held before August, and that if the 
transfer was not registered in July, the applicants would be debarred from 
voting at the annual meeting, which, by the articles of association, was to be 
held in October. Three of the directors of the company made affidavits 
. suggesting misconduct on the part of the managing director of the applicants, 
^ ^ . who was also their co-director and the holder of a large number of shares in 
4;he company, but did not allege that they had refused to register the transfer 
on any of the grounds specified in the articles. The Court was of opinion, 
on the facts, that the delay was intentional for the purpose of depriving the 
applicants of their right to vote at the annual meeting. 

Held, that a reasonable time having elapsed from the presentation of the transfer 
without any exercise by the directors of their power of refusal, the transferees 
were entitled to the voting rights of purchasers, and an order was made for the 
rectification of the register and the completion of the transfer within eight 
days. 

In re The Queensland Mines Aoency Limited, Ex parte The Mines Equipu^^ 
AND Finance Agency Co. Limited, '^0t^ July, 1900, Griffith G.J* 
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15. Stamp duty — Conveyance on sale — Instrument reciting previous transfer 
but containing no words of assignment — Covenant not to carry on 
business— The Stamp Act, 1894 (58 Vic., No. 8), s. 49. 

An instrument is not a conveyance on sale unless it has the effect by its operative 
words of transferring some right of property from one person and vesbing it in 
another. 

Ah instrument under seal made between the vendor of a saddlery business and his 
purchaser recited at length the terms of an agreement previously entered into 
between the parties for the sale of the business as a going concern, but con- 
tained no operative words of assignment, its provisions, other than the recitals 
above mentioned, consisting of mutual covenants between the parties. Among 
these covenants were covenants by the vendor that the purchaser should 
be at liberty to carry on the business in the name of the vendor, and that the 
vendor would not carry on a similar business in Queensland. 

Held, that the instrument was not a conveyance on sale within the meaning of s. 
49 of The Stamp Act, 1894. 

Hamwood v. Commissioners of Stamps, 18th and 20th July, 1900 ^ Full Coubb*^ 
(Griffith C.J., Cooper and Real J J.. ; 



16. Insolvency Act of 1874 (88 Vic., No. 5), s. 143—Proof of debt— 

Claim by wife of insolvent to prove for wages — Married Woman's 

Property Act of 1890 (54 Vic, No. 9), a5. 

The wife of an insolvent is not entitled to provQ in his estate for wages for work . 
done by her in connection with her husband's business. In re Ahern, Ex 
parte Ahern, Uth July^ 1900 ^ Noel A.J. 

17. Insolvency Act of 1874 (38 Vic, No. 5), ss. 106, 143— Fraudulent /^/^^jp]f) / / 
preference — Iransfer to wife of land received in exchange of propeHy of *X.^/^ 
insolvent and eocpenditiire by wife of Iter separate estate on improve- 

ments — Wages to wife for services to Jier hushand^s separate estate. 

On a motion by the trustees that a homestead lease standing in the name of the 
\^if e of an Insolvent might be declared the property of the insolvent, it appeared 
that the lease had been acquired by the exchange of another property pur- > 
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chased by the insolvent with his own moneys, bat that at the time of such 
exchange it had been agreed that the lease should be transferred to the name 
of the wife, and that she should provide the money necessary to put the pro- 
perty in a fit condition for the carrying on of the insolvent's business as a 
baker. In pursuance of this agreement, the wife expended on the leasehold 
the sum of £175 (all of which amount, except the sum of £38, was shown to be 
her separate estate), and also a further sum of £100, which she had borrowed 
on the security of the leasehold. 

Hfild, that the trustee was entitled to the declaration that the lease was the property 
of the insolvent, subject, however, to the claim of the mortgagee for the mort- 
gage debt, and of the insolvent's wife for the amount of her separate estate 
expended by her on the improvements. 

An insolvent for some years carried on the business of a publican, and in such 
business paid his wife a regular wage for services rendered in the business. 
He subsequently relinquished his business as a publican, and paid all his debts 
in connection therewith. He then commenced business as a baker, and 
thereafter became insplvent. 

Heldj that property bought by the wife by the wages paid as aforesaid were her 
own separate estate, and could not be claimed by the creditors in the 
insolvency. 

In re Ahebn, Ex parte Matthias, Ut August, 1900, Noel, A. J. 



18. BtlU of Sale Act of 1891 (55 Vic., No. 23), 8. 6 {2)— Failure to truly 
state consideration for bill of sale — Bill of sale part only of dealing 
between parties. 

The terms of an agreement made between B., a licensed victualler, and a company, 
the owners of an hotel, were that the company should give B. a lease of the 
hotel for five years at a fixed rental, and that B. should purchase the furniture 
in the hotel at a price then named, and should pay £50 of the purchase-money 
in cash, the balance being secured by a bill of sale of the goods sold and other 
goods intended to be brought by B. into the hotel. The bill of sale given in 
pursuance of this agreement did not include in the statement of consideration 
the giving by the company of the lease. 

Held, that the consideration for the bill of sale was not truly stated. 

Basfobd v. The Queensland Investment and Land Mobtoaoe Co., Ltd., ilf^ May, 
1900, Full Court (Gbiffith C.J., Coopeb and Beal JJ.). 



19. Insolvency Act of 1874, ss. 101 (2), 202(7), rr. 190, 238, 239, 241 
— Liquidation by arrangement — Summoning of meeting of creditors 
after release of trustee — Request by creditor to Registrar to summon a 
meeting. 

Subsection 2 of s. 101 of The Ineolvency Act of 1874 applies to proceedings for 
liquidation by arrangement as well as in insolvency, and consequently any 
creditor in a liquidation by arrangement may, where there is no trustee, call 
upon the Registrar to summon a meeting of creditors under, that subsection. 
In re Headland, Ex parte Headland, 9th August, 1900, Griffith C.J. 



Further vartieulari of cases noted in the ^'So^es of Cases** may be obtained on 
nation 10 zhe Editor, Queensland Law Joubkal, Town liaU, Queen Street t 
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20« District Court — Appeal from judge of District Court without a jury 
— Appeal from judge of Supreme Court without a jury — Findings 
of fact — Rehearing/. 

An appeal from the decision of a District Court judge sitting without a jury is not^ 
as is an appeal from a judge of the Supreme Court without a jury, in the 
nature of a rehearing. The findings of a District Court judge on questions of 
fact can only be reviewed upon the same principles as are applicable on an 
appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. Pilmeb v. South Obiental and 
Glanmibb G.M. Co. Ltd., 6th September, 1900 y Full Coubt (Gbiffith C.J., 

COOPEB AND BeAL JJ.) 
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21. The British Probates Act, 1898 (62 Vic., No. 10), s. 4 {1)— Trustee 
company in Victoria applying to seal probate in Queensland — Who 
should make appli4:ation. 

A company to whom a grant of probate has been made in Victoria may have the 
grant sealed in Queensland, although the company is not one to which the 
Supreme Court of Queensland would make a primary grant. 

The application for sealing must in such a case be made under Order LVIIa., r. 70, 
by the attorney of the company authorised for that purpose. 

In re Galletly, 4th September, Full Coubt (Gbipfith C.J., Coopeb and Real J J.) 



22. The Harbour Board Act, 1892 {56 Vic., No. 26), ss. 30, 39—Ths 
Townsville Harbour Board Act of 1895 (59 Vic., No. 24), and 
Amendment Act of 1897 (61 Vic., No. 21), ss. 4, 5—Ouster^Relator 
not a person entitled to vote at election — Substitution of new relator. 

On the return of an order nisi to oust a member of the Townsville Harbour Board, 
objection was taken that the relator, who claimed to vote as the agent of a 
company, was not entitled to apply for the order, inasmuch as the name of his 
company improperly appeared upon the voters' list used at the election. From 
the evidence it appeared that the clerk of the Harbour Board had made out 
and certified the list of persons entitled to vote, as required by s. 4 of the Act 
of 1897, and had delivered it as required by s. 5 to the returning officer, on May 
15th, and that that list was, so far as the information possessed by the clerk went, 
a correct list ; but that the returning officer, in consequence of representations 
made to him, caused, on May 19th, the name of the relator's company (which 
did not appear in the list) to be inserted therein. 

Heldy that the list having been made and delivered by the clerk, as required by ss. 
4 and 5, could not be afterwards amended, and that the name of the company 
was therefore not properly on the list, and that the relator was consequently 
not entitled to claim the ouster. 

An application for leave to substitute another relator was refused, the ouster being 
claimed on purely technical grounds. 

Quare the power of the Court to substitute a new relator in such a case. 

The Queen (on the belation op J. Hodel) v. Craddock, 4th and 6th September , 
IQOOi Full Coubt (Grippith C. J., Cooper and Real J J.). 
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23. Company — Transfer — Failure of directors to register transfer — Recti- 
fication of register— The Companies Act, 1863 (27 Vic., No, 8), 
s.34. 

The decision of Griffith C.J. {ante p. 53) directing the rectification of the register 

of a company by the registration of a transfer, affirmed. 
In re The Qubenslamd Mines Agency, Ltd., Ex parte The Mines Equipment and 

Finance Aoency Ltd. , 10th and 11th September, Full Court (Coopeb and Beal 

JJ., Noel A. J.). 



24. Company — Mining company — Calls — Articles of association pro- 
viding for forfeiture of share by default in payment of call without 
action of directors — Transfer of sJiares through sharehroker — Subse- 
quent liability of transferor for calls. 

The articles of association of a mining company contained, inter alia, a proviso 
that calls on shares should be paid by the shareholder personally or by his 
agent properly appointed in writing, but that any person might pay a call for 
a shareholder if he at the time of so paying left with the secretary for the 
purpose of transfer the scrip for the shares on which he desired to pay the 
calls ; and also a proviso that should any member fail to pay his call within 
seven days from the date on which the same should have been made payable, 
he should, by reason of such default alone, and without any previous pro- 
ceeding on the'part of the company or its officers, cease to be a shareholder in 
respect of the shares upon which default was made. 

C. , the holder of shares in the company, sold them through a sharebroker to some 
person unknown to him, and delivered a transfer thereof to the sharebroker in 
blank. Hie then wrote to the company requiring them not to accept payment 
of any further calls from any person unless upon the production of the scrip 
certificate as provided by the abovementioned article. The company, however, 
accepted payment of four calls from some person unknown to G., the payment 
being made without the production of the scrip certificates. Default in pay- 
ment of a further call on these shares having then been made, the company 
sued C. therefor. It was admitted by the case that but for the payment of the 
call by C.'s unknown transferee, the shares would have been forfeited. C. 
raised the defences: (1) That the company had wrongly accepted the calls paid 
on the shares sold by him ; and (2) that in any event such shares were for- 
feited by non-payment — if not of the calls so wrongly paid, then of the call 
now sued for — in accordance with the articles of association. 

H<jW, following Truemanv. The Great Monkland Tribute Co., Ltd, (6 Q.L.J. 112), 
that the article providing for the forfeiture of shares without previous pro- 
ceedings on the part of the directors was ulti'a vires, and that the directors 
not having exercised their power of forfeiture in respect of the shares, C. was 
still a registered shareholder of the company, and) as such, liable for the calls. 

New 3 and 4 North Glanmibe Tribute G.M. Co., Ltd. v. Gonlan, 12th September, 
1900 1 Full Court (Griffith C.J., Cooper and Beal J J.). 
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29, Lease — Breach of covenant to paint — Forfeiture— Belief — Becovery 
of possession — Option to purchase ^Beal Property Act of 1861 {25 
Vi€., No. 14)y ss. 58, 71, 72— n Vic, ^o. 18, s. 31. 

A lessee was ordered to deliver up possession of leasehold premises, and to bring 
the lease into Court in order that the. judgment might be indorsed thereon, and 
an entry made in the register book pursuant to s. 72 of TJie Real Property Act 
of 1861 y for breach of a covenant to paint the premises. 

Section 31 of The Real Property Act of 1877 imposes no liability on the lessor, but 
relieves the lessee. Ssmhle^ however, that if the damages are repaired, even by 
a stranger, and the lessee derives benefit therefrom, the liability under the sus- 
pended covenants revives. 

Hawke v. McGbath, 25th Septemhtr^ 1900, Beal J. 



30. The Companies Act of 1891 (55 Vic., No. 10), ss. 4 (5) 5, subsection 
(i) — Alteration of constitution of company — Enlarging or changing 
local area of operation of company —Confirmation oj alteration. 

Under s. 4, subsection 5 (c) of The Companies Act of 1891 ^ a company whose 
memorandum provides for the 'carrying on of business in Queensland may alter 
its constitution to allow it to carry on business without the colony. In n 
Oriental and Glanmire G.M. Co. Limited, 22nd October, 1900, Real J. 

A company, whose memorandum provide that the business of the company 
should be carried on on the Gympie goldfield, being desirous of enlarging the 
local area of its operations under s. 4, sub-sec. 5 (c) of The Companies Act of 
1891, passed a special resolution in the following terms: — "That the pro- 
visions in the Memorandum of Association be altered so as to enlarge the area 
of the company's operations, and comprise in its objects the transaction of 
business in parts of the British Dominions beyond Queensland, and that, there- 
fore, the Memorandum of Association be altered by the addition of the follow- 
ing object, viz. : — > To establish, and cause to be kept for the purpose of trans- 
acting business within the British Dominions outside the limits of the colony, 
branch registers of shareholders, and to take such steps as may be necessary to 
give the company the same rights and privileges in any part of the world as are 
possessed by local companies of a similar nature.' " GRirriTH C.J. refused to 
confirm the alteration on the ground that, having regard to s. 32 of The Com- 
panies Act Amendment Act of 1899, the establishment of a branch register was 
not an enlargement or changing of the company's operations within the mean- 
ing of s. 4, sub-sec. 5 (c) of the Act of 1691. In re 1 South Oriental and Glan- 
mire G.M. Co. Ltd,, 13th September, 1900. 

Under similar circumstances Real J. confirmed the alteration of the Memorandum 
of Association upon a resolution in the following terms: "Ihat the Memo- 
randum and Articles of Association be altered so as to enlarge the Company's 
operations within the British Dominions beyond the Colony of Queensland, 
and that the Directors of the Company be empowered to carry same into effect, 
and to alter the Articles of Association accordingly ; and that the Memorandum 
of Association be altered by the insertion of the following paragraph : To 
carry on business in any part or parts of the British Dominions outside the 
limits of the Colony of Queensland, and for that purpose to establish and cause 
to be kept branch registers of shareholders, and to appoint a local agent or 
agents in any such place or places, and to take such steps as may be necessary 
to give the Company the same rights and privileges in any part of the British 
Dominions as are possessed by local companies of a similar nature." In re 
Oriental and Glanmire G.M. Co., Ltd., 22nd October 1900, Real J. 



runner vanicuiars of cases noted in zhc ''Notes of Cases'' may he obtained on 
avviicatum to the Editor, Queensland Law Joubnal. I own Hau, Qiieen Street t 
Bruoani, 
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31. Articled clerk— Service under articles — Absence from office of master 
with his consent — Service in office of another solicitor in his absence. 

An articled clerk whose term of service was three years, was absent with the 
consent of his master from his ofQce for a period of three months consecutively. 
Daring such absence he acted as managing clerk for his brother, a barrister 
practicising as a solicitor, who was the country agent of the master, the brother 
being himself absent from his ofSce through sickness. The master stated that 
the leave of absence was granted by him to the clerk in lieu of annual holidays. 

Held, that the service during those three months' absence was not service under 
the articles. 

In re Walkeb, 30th October. 1900, Full Coubt (Gbiffith C.J. , Coopkb and Real JJ.), 

32. The Mining Act of 1898 {62 Vic,, No. 24), ss. 211, 214 {31), {32)— 
Accident in a mine — Negligence on part of mine-owner or manager — 
Examination of machinery and appliances by mine-owner — Nature of 
examination required — Non-observance of duty — Erection of auto- 
matic self-closing doors — Place where doors to be ei'ected — Appeal 
from District Court judge — Finding of fact — Appeal on questions of 
law only. 

The examination to be made by a mine-owner, or his manager, of machinery and 
appliances intended to be used in a mine, in order to free the owner or manager 
from liability for negligence, need not be a highly scientific examination, but 
must be such a proper and careful examination as is reasonable under the 
circumstances. 

Subsec. 32 of s. 214 of The Mining Act of 1898 provides as follows : — " So far as reason- 
ably practicable . . . the mouth of every shaft shall be protected by automatic 
self-closing doors fixed to the skids or guides below the poppet-heads so as to 
prevent the cage or anything else from falling down the shaft." 

Held, per Griffith C.J. and Cooper J. : That the place prescribed by this subsection 
for affixing self-closing doors is between the brace and the poppet-heads. 

Per Griffith C.J. : When the complaint is of failure to use an appliance which does 
not appear ever to have been used at the place or in the manner suggested, 
evidence must be given that such use is reasonably practicable. 

Per Cooper J.: The subsection does Qot apply to a mine in which cages are not used. 

Held, per Real J. : That the subsection applies to all mines, and that the doors must 
be fixed in such a place as to prevent anything from falling down the shaft. 

P.'s death was caused by the falling upon his head of a piece of iron, forming part 
of the handle of a bucket which, owing to an internal flaw, broke off and fell 
down the shaft. Cages were not in use in the mine. The place at which the 
break occurred was above the ground and below the brace. There was no 
evidence to show that automatic self-closing doors had ever been used, or their 
use ever suggested, in such a position as to have afforded protection from the 
accident. In an action by P.'s representative to recover damages against the 
owners of the mine in respect of his death : 

Held, per Griffith C.J. and Cooper J. (Heal J. diss.), that the failure of the defen- 
dant to provide the self-closing doors required by subsec. 32 was irrevelant. 

Held, also, by Griffith C.J. : That assuming that the prescribed position for the 
doors was not above the place from which the piece of iron dropped, the 
plaintiff's case failed in the absence of any evidence to show that it was 
reasonably practicable to affix self-closing doors below that place. 

An appeal from the decision of a District Court judge sitting without a jury is not, 
as is an appeal from a judge of the Supreme Court without a jury, in the 
nature of a rehearing. The findings of a District Court judge on questions of 
fact can only be reviewed upon the same principles as are applicable on an 
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appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. 
PiLMEB V. No. 1 South Oriental and Glanmibe G.M. Co. Ltd., 5th, 6th and 8th 
September, and 30th October , 1900 , Full Goubt (Gbiffith C. J., Coopeb and 
Beal JJ.y. 

33. Local Government — By-law — Control o^ vehicles — Power to impose 
tolls— Divisional Boards Act of 1887 (51 Vic,, No. 7), ss. 179 {17), 
(26), 180. 

Section 179 of The Divisional Boards Act of 1867 authorises a divisional board to 
make by-laws requiring yehicles used in the district to obtain licenses (subsec. 
17), and to impose tolls upon roads under their control (subsec. 26) ; and s. 
180 provides that the hoard may impose reasonable fees or charges in respect 
of licenses, and may impose tolls in the form of taxes or charges on vehicles 
passing over the roads of thetlivtsion; 

A divisional board made a by-law, " That no person shall use or employ on any 
road within the division any vehicle drawn by more than four horses or more 
than six bullocks, unless he shall have paid the fees prescribed by the schedule 
and obtained a license from the board's officer," and the fee by the schedule 
for vehicles drawn by more than fourteen bullocks was fixed at £6. 

Held J that the by-law was not ultra vires. 

Held, also, that proof that the appellant was found driving a waggon loaded with 
timber was sufficient evidence of user by him of the road on which the waggon 
was driven. 

Tabraoalba Divisional Boabd v. Goebel, 31st October, 1900, Full Coubt (Gbiffith 

C.J., GOOFEB AMD BeAL JJ.). 

34. Patents, Designs, and Trade Marks Act, 1884 (48 Vic., No. 13), ss. 
71, 73—54 Vic, No. 8, s. 18 — Registration — Conflicting claims — 
Resemblance to trade mark already registered — Practice. 

A trade mark was registered, and the Begistrar refused to register another trade 
mark resembling the same. On an application to the Court, he was directed 
to register the same on the ground that it was an old mark, having been in use 
before the passing of the Act 48 Vic. , No. 13. In re Van Hoytema & Company's 
Teade Mark, 20th April, 11th June, 12th November, 1900, Beal J. 

35« l^ocal goveimment — Drain — Nuisance — Compensation to owner of 
land — Damages for nuisance — Limitation of actions for compensation 
— Limitation of action for nuisance — Interpretation of statute — 
Retnedy wJiere relief given but no form of action prescribed — The Local 
Government Act of 1878 {42 Vic, No. 8), s. 250— The Health Act 
of 1884 {48 Vic, No. 17), ss. 20, 137— The Statute of Frauds 
and Limitations {31 Vic, No. 22), ss. 16, 22. 

Section 260 of The Local Government Act oj 1878 is not impliedly repealed by s. 20 
of The Health Act of 1884, and therefore a local authority who, in their entry 
upon private lands for the purpose of the construction of ia. drain, do not exceed 
the powers conferred by that section, are not liable as trespassers, although 
they were unaware of the authority conferred on them by that section, and 
assumed to act under another statute which did not authorise the entry com- 
plained of. 

In an action against a local authority for the wrongful construction, some 14 years 
previously, of a drain on private lands, plaintiff claimed compensation as owner 
under s. 250 of The Local Government Act of 1878, an injunction restraining 
the defendant from allowing the drain to be a nuisance, and damages for such 
nuisance. The jury assessed the compensation at £375 ; found that the drain 
was and had been a nuisance, and assessed the damage for such nuisance at 
£100, of which they found £60 was in respect of injury suffered within six 
months of action brought. 

Held, that the action for compensation under the section, not being one which 
would before The Judicature Act have been enforceable by action of debt, but 
by an action on the case, s. 16 of The Statute of Frauds applied to the action, 
which, being brought more than six years after the cause of action arose, was 
therefore barred. 

Talory v. Jacksdn (3 Croke 513) not followed. 

Held, further, that s. 137 of The Health Act precluded the plaintiff from recovering 
more than the damage caused within six months of the commencement of the 
action by the defendants* neglect of duty with respect to the drain. 

When a statute gives a right without providing any specific proviso as to the method 
of enforcing that rights it leaves the person who has to claim under that statute 
subject in £dl other respects to the provisions of the general law as to tbe 
manner and time of enforcement of such right. 

CooFEB v. Municifality OF BRISBANE, 16th and 3l8t August, 1900, Beal J. 
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36. Evidence — Dying declaration — Person of Mahomnitdan religion. 

The doctrine of law which allows a declaration made by a person in a fixed, settled, 
hopeless expectation of immediate death to be admitted in evidence, applies to 
a person of the Mahommedan religion. 

On the trial of a person for the murder of B., who died from the effects of a 
gunshot wound, the doctor who attended B, immediately prior to his death, 
deposed that prior to the making by B. of a declaration which was tendered in 
evidence, he told B. that he was likely to die and was in a very weak state. 
The declaration began as follows : ** I, B., believing I am about to die, state.*' 
The declaration was admitted in evidence. 

Held, on a Crown case reserved, that the declaration was rightly admitted. 

B. V. EuBUWAKU, 4th December, 1900, Full Coubt (Griffith C.J., Coofeb and 
Real J.) 



37« Solicitor — Admission — Tasnianian solicitor — Reference to Tasmania, 

The application of a solicitor of the Supreme Court of Tasmania to be admitted to ^Vnti.k. /r/^ 
practice in Queensland was adjourned pending the statement by the Attorney- *-^ — 
General of a case for the Supreme Court of Tasmania, raising the question 
whether that Court would admit to practice solicitors of the Supreme Court 
of Queensland. In re Dobson, 7th December, 1900, Full Coubt (Gbiffith C.J., 
CooPEB AND Real JJ.). 



38. The Cattle Stealing Prevention Act {17 Vic., No. 5), s. 6— Illegally 
using cattle — Taking out of possession not a ttsing. 

The driving of cattle from the possession of their owner to the land of the driver 
for the purpose of there killing the cattle, is not a working or using of the 
cattle within the meaning of 8. 6 of The Cattle Stealing Prevention Act. Millis 
v. EiEFEB, Ex parte Eiefeb, 5th December, 1900, Full Court (Gbiffith C.J., 
CoopEB AND Real JJ.). 
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appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. 
PiLMER V. No. 1 South Oriental and Glanmire G.M. Co. Ltd., 5th, 6th and 8th 
September, and 30th October , 1900 , Full Court (Griffith C. J., Cooper and 
Beal JJ.). 

33. Local Government — By-law — Control o^ vehicles — Power to impose 
tolls— Divisional Boards Act of 1887 (51 Vic., No. 7), ss. 179 {17), 
(26)y 180. 

Section 179 of The Divisional Boards Act of 1867 authorises a divisional board to 
make by-laws requiring vehicles used in the district to obtain licenses (subsec. 
17), and to impose tolls upon roads under their control (subsec. 26) ; and s. 
180 provides that the hoard may impose reasonable fees or charges in respect 
of licenses, and may impose tolls in the form of taxes or charges on vehicles 
passing over the roads of the tiiviflion; 

A divisional board made a by-law, ** That no person shall use or employ on any 
road within the division any vehicle drawn by more than four horses or more 
than six bullocks, unless he shall have paid the fees prescribed by the schedule 
and obtained a license from the board's officer," and the fee by the schedule 
for vehicles drawn by more than fourteen bullocks was fixed at £6. 

Heldf that the by-law was not ultra vires. 

Held, also, that proof that the appellant was found driving a waggon loaded with 
timber was sufficient evidence of user by him of the road on which the waggon 
was driven. 

Tabraoalba Divisional Board v. Goebel, Slst October, 1900, Full Court (Griffith 
C.J., Cooper and Beal JJ.). 

34. Patents, Designs, and Trade Marks Act, 1884 (48 Vic., No. 13), ss. 
71, 73—54 Vic, No. 8, s. 18 — Registration — Conflicting claims — 
Resemblance to trade mark already registered — Practice. 

A trade mark was registered, and the Begistrar refused to register another trade 
mark resembling the sam6. On an application to the Court, he was directed 
to register the same on the ground that it was an old mark, having been in use 
before the passing of the Act 48 Vic. , No. 13. In re Van Hoytema & Company's 
Trade Mark, 20th April, 11th June, 12th November, 1900, Beal J. 

35« T^ocal government — Drain — Nuisance — Compensation to owner of 
land — Damages for nuisance — Limitation of actions for compensation 
— Limitation of action for nuisance — Interpretation of statute — 
Remedy wlvere relief given hut no form of action prescribed — The Local 
Government Act of 1878 {42 Vic, No. 8), s. 250— The Health Act 
of 1884 {48 Vic, No. 17), ss. 20, 137— The Statute of Frauds 
and Limitations {31 Vic, No. 22), ss. 16, 22. 
Section 260 of The Local Government Act oj 1878 is not impliedly repealed by s. 20 
of The Health Act of 1884, and therefore a local authority who, in their entry 
upon private lands for the purpose of the construction of a drain, do not exceed 
the powers conferred by that section, are not liable as trespassers, although 
they were unaware of the authority conferred on them by that section, and 
assumed to act under another statute which did not authorise the entry com- 
plained of. 
In an action against a local authority for the wrongful construction, some 14 years 
previously, of a drain on private lands, plaintiff claimed compensation as owner 
under s. 250 of The Local Government Act of 1878, an injunction restraining 
the defendant from allowing the drain to be a nuisance, and damages for such 
nuisance. The jury assessed the compensation at £375 ; found that the drain 
was and had been a nuisance, and assessed the damage for such nuisance at 
£100. of which they found £60 was in respect of injury suffered within six 
months of action brought. 
Held, that the action for compensation under the section, not being one which 
would before The Judicature Act have been enforceable by action of debt, but 
by an action on the case, s. 16 of The Statute of Frauds applied to the action, 
which, being brought more than six years after the cause of action arose, was 
therefore barred. 
Talory v. Jackson (3 Croke 513) not followed. 

Held, further, that s. 137 of The Health Act precluded the plaintiff from recovering 
more than the damage caused within six months of the commencement of the 
action by the defendants' neglect of duty with respect to the drain. 
When a statute gives a right without providing any specific proviso as to the method 
of enforcing that right, it leaves the person who has to claim under that statute 
subject in all other respects to the provisions of the general law as to the 
maimer and time of enforcement of such right. 
Cooper v. Municipality of Brisbane, 16th and Slst August, 1900, Beal J. 
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36. Evidence — Dying declaration — Person of Mahomnudan religion. 

The doctrine of law which allows a declaration made by a person in a fixed, settled, 
hopeless expectation of immediate death to be admitted in evidence, applies to 
a person of the Mahommedan religion. 

On the trial of a person for the murder of B. , who died from the effects of a 
gunshot wound, the doctor who attended B. immediately prior to his death, 
deposed that prior to the making by B. of a declaration which was tendered in 
evidence, he told B. that he was likely to die and was in a very weak state. 
The declaration began as follows : ** I, B., believing I am about to die, state.'* 
The declaration was admitted in evidence. 

Heldf on a Crown case reserved, that the declaration was rightly admitted. 

B. V. Eubuwabu, 4th December^ 1900^ Full Coubt (Griffith C. J. , Coopeb and 
Real J.) 



37* Solicitor — Admission — Tasmanian solicitor — Reference to Tasmania, 

The application of a solicitor of the Supreme Court of Tasmania to be admitted to ^Vn^k, /r/^ 
practice in Queensland was adjourned pending the statement by the Attorney- ^"^ — 
General of a case for the Supreme Court of Tasmania, raising the question 
whether that Court would admit to practice solicitors of the Supreme Court 
of Queensland. In re Dobson, 7th December ^ 1900 1 Full Coubt (Gbiffith C.J., 
CooPEB AND Real JJ.). 



38. The Cattle Stealing Prevention Act {17 Vic,, No. 3), «. 6— Illegally 
using cattle — Taking out of possession not a using. 

The driving of cattle from the possession of their owner to the land of the driver 
for the purpose of there killing the cattle, is not a working or using of the 
cattle within the meaning of 8. 6 of The Cattle Stealing Prevention Act, Millis 
v. EiEFEB, Ex parte Eiefeb, 5th December, 1900, Full Coubt (Gbiffith C.J., 
CoopEB AND Real JJ.). 
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12. Impounding Act of 1863 (27 Vic., No. 22), ss. 89, 40, 49— Illegally 
impounding — Excessive dam^ages — Cattle received by person other than 
poundkeeper — Joint complaint — Justices Act 1886 (50 Vic., No. 17), 
s. 43. 

li. comigli&inihetoTe justicea undeT The Impounding Act of 1863 contained a charge 
of illegally impounding, and also a charge of claiming excessive damages for 
the trespass for which the impounding was assumed to be made. 

Held, that there was but one offence charged, and that, therefore, the complaint 
was not. a contravention of s. 43 of the Justices Act, and was not bad for 
duplicity. 

On the hearing of the above complaint it appeared that the- cattle were delivered by 
the defendant to the wife of the poundkeeper in his absence, but that on his 
return he took over the cattle, entered them in his book, and gave notice to 
the complainants, who subsequently paid the damages and released the cattle. 
The defendant claimed damages in respect of trespass on enclosed land. The 
justices dismissed the complaint on an objection that there was no 
impounding. 

Held, that on the above facts, such an objection could not be taken by the defen- 
dant, who had taken advantage of the pound. 

Held, also, that it was not necessary for the complainants to show that the pound 
had been duly established. 

It appeared on the complainants* evidence that the enclosure from which the cattle 
were taken included a portion of land of the complainants'. 

Held, that this was sufficient evidence of the damages being excessive, having 
regard to s. 49 of the Impounding Act. 

Stephens v. Veivers, Ex parte Stkphens, llth and 18th July, 1900, Full Coubt 
(Griffith C.J., Gooperand Real J J). 

13» Larceny — Misappropriation of funds of unregistered association — 
Larceny by one of several joint owners. 

The servant of an unregistered association can be convicted of larceny of -the funds 

of the association. 
R. V. Stainer (L.R. 1 C.C. 230), R. v. Tankard (1894, 1 Q.B. 548) foUowed. 
The fact that he is a member of the association is immaterial. 
R. V. Hill, 18th July, 1900, Full Court (Griffith C. J., Cooper and Real JJ.). 

14. Company — Transfer — Failure of directors to register transfer — Hecti- 
fication of register — The Companies Act, 1863 (27 Vic, No. 3), 
8.34. 

The articles of association of a company empowered their board of directors to 
refuse to register a transfer of fully-paid-up shares upon the ground, inter alia, 
of tiie undesirability of the transferee as a member of the company. On 4th 
June a transfer of a large number of fully-paid-up shares from a joint stock 
company which had been wound up was presented for registration, but was not 
dealt with at the directors' meeting held on that day, and at an adjournment 
of the meeting a quorum was not present. On July 3rd the board of directors 
resolved to obtain the opinion of their solicitors as to whether a joint stock 
company conld hold shares in the company. After some correspondence the 
transferees applied, on July 20th, for an order directing the rectification of the 
company's register by the registration of the transfer. It appeared that no 
other meeting of directors would be held before August, and that if the 
transfer was not registered in July, the applicants would be debarred from 
voting at the annual meeting, which, by the articles of association, was to be 
held in October. Three of the directors of the company made affidavits 
. suggesting misconduct on the part of the managing director of the applicants, 
^ ^ . who was also their co-director and the iiolder of a large number of shares in 
4;he company, but did not allege that they had refused to register the transfer 
on any of the grounds specified in the articles. The Court was of opinion, 
on the facts, that the delay was intentional for the purpose of depriving the 
applicants of their right to vote at the annual meeting. 

Held, that a reasonable time having elapsed from the presentation of the transfer 
without any exercise by the directors of their power of refusal, the transferees 
were entitled to the voting rights of purchasers, and an order was made for the 
rectification of the register and the completion of the transfer within eight 
days. 

In re JThe Queensland Mines Agency Limited, Ex parte The Mines Equipmbot? 
AND Finance Agency Co. Limited, ;?Ot/i July, 1900, Griffith C.J. 
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15. Stamp duty — Conveyance on sale — Instrument reciting previous transfer 
hut containing no words of assignment — Covenant not to carry on 
business— The Stamp Act, 1894 (58 Vic,, No. 8), s. 49. 

An instrument is not a conveyance on sale unless it has the effect by its operative 
words of transferring some right of property from one person and vesting it in 
another. 

An instrument under seal made between the vendor of a saddlery business and his 
purchaser recited at length the terms of an agreement previously entered into 
between the parties for the sale of the business as a going concern, but con- 
tained no operative words of assignment, its provisions, other than the recitals 
above mentioned, consisting of mutual covenants between the parties. Among 
these covenants were covenants by the vendor that the purchaser should 
be at liberty to carry on the business in the name of the vendor, and that the 
vendor would not carry on a similar business in Queensland. 

Held, that the instrument was not a conveyance on sale within the meaning of s. 
49 of The Stamp Act, 1894. 

Hamwood v. Commissionebs op Stamps, 18th and 20th July, 1900, Full Coubt 

(GbIFFITH G.J., GOOPEB AND BeAL J J.. ) 



16. Insolvency Act of 1874 (38 Vic,, No. 5), s. 143— Proof of debt- 
Claim by wife of insolvent to prove for wages — Married Woman's 
Property Act of 1890 (54 Vic, No. 9), a5. 

The.wife of an insolvent is not entitled to prove in his estate for wages for work, 
done by her in connection with her husband^s business. In re Ahebn, Ex 



parte Ahebn, 11th July, 1900, Noel A.J. 



5), ss. 106, 143— Fraudulent /5^A^4f /T) ^-^Z 



17. Insolvency Act of 1874 (38 Vic., No 

preference — Transfer to wife of land received in exchange of property of 
insolvent and expenditure by wife of her separate estate on improve- 
ments — Wages to wife for services to her husband^s separate estate. 

On a motion by the trustees that a homestead lease standing in the name of the 
v^lfe of an Insolvent might be declared the property of the insolvent, it appeared 
that the lease had been acquired by the exchange of another propei^ pur- 
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chased by the insolvent with his own moneys, but that at the time of snoh 
exchange it had been agreed that the lease should be transferred to the name 
of the wife, and that she should provide the money necessary to put the pro- 
perty in a fit condition for the carrying on of the insolvent's business as a 
baker. In pursuance of this agreement, the wife expended on the leasehold 
the sum of £175 (all of which amount, except the sum of £38, was shown to be 
her separate estate), and also a further sum of £100, which she had borrowed 
on the security of the leasehold. 

Heldf that the trustee was entitled to the declaration that the lease was the property 
of the insolvent, subject, however, to the claim of the mortgagee for the mort- 
gage debt, and of the insolvent's wife for the amount of her separate estate 
expended by her on the improvements. 

An insolvent for some years carried on the business of a publican, and in such 
business paid his wife a regular wage for services rendered in the business. 
He subsequently relinquished his business as a publican, and paid all his debts 
in connection therewith. He then commenced business as a baker, and 
thereafter became insplvent. 

Heldf that property bought by the wife by the wages paid as aforesaid were her 
own separate estate, and could not be claimed by the creditors in the 
insolvency. 

In re Ahebn, Ex parte Matthias, Ut August, 1900, Noel, A. J. 



18. BtlU of Sale Act of 1891 (55 Vic., No. 23), s. 6 {2)— Failure to truly 
state consideration for hill of sale — Bill of sale part only of dealing 
between 'parties. 

The terms of an agreement made between B., a licensed victualler, and a company, 
the owners of an hotel, were that the company should give B. a lease of the 
hotel for five years at a fixed rental, and that B. should purchase the furniture 
in the hotel at a price then named, and should pay £50 of the purchase-money 
in cash, the balance being secured by a bill of sale of the goods sold and other 
goods intended to be brought by B. into the hotel. The bill of sale given in 
pursuance of this agreement did not include in the statement of consideration 
the giving by the company of the lease. 

Held, that the consideration for the bill of sale was not truly stated. 

Basfobd V, The Queensland Investment and Land Mobtoage Co., "Ltd,, 11th May^ 
1900, Full Coubt (Gbiffith C.J., Coopeb and Beal JJ.). 



19. Insolvency Act of 1874, ss. 101 (2), 202 (7), rr. 190, 238, 239, 241 
— Liquidation by arrangement — Summoning of meeting of creditors 
after release of trustee— Request by creditor to Registrar to summxm a 
meeting. 

Subsection 2 of s. 101 of The Insolvency Act of 1874 applies to proceedings for 
liquidation by arrangement as well as in insolvency, and consequently any 
creditor in a liquidation by arrangement may, where there is no trustee, call 
upon the Eegistrar to summon a meeting of creditors under, that subsection. 
In re Headland, Ex parte Headland, 9th August, 1900, Griffith C.J. 



Further vartieuiars of cases noted in the **A*Q(e« of Cases" may be obtained o« 
appiication lo the Editor, Queensland Law Joubkal, Town IlaU, Queen Streeti 
Bris'oant^ 
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20« District Court — Appeal from judge of District Court without a jury 
— Appeal from judge of Supreme Court witlwut a jury — Findings 
of foLct — Rehearing, 

An appeal from the decision of a District Court judge sitting without a jury is not^ 
as is an appeal from a judge of the Supreme Court without a jury, in the 
nature of a rehearing. The findings of a District Court judge on questions of 
fact can only be reviewed upon the same principles as are applicable on an 
appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. Pilmeb v. South Oriental and 
Glanmirb G.M. Co. Ltd., 6ih September ^ 1900 ^ Full Court (Griffith C*J., 
Cooper and Real JJ.) 
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21. The Bntish Probates Act, 1898 (62 Vic., No. 10), 8. 4 {1)— Trustee 
company in Victoria applying to seal probate in Queemland — Who 
should make application, 

A company to whom a grant of probate has been made in Victoria may have the 
grant sealed in Queensland, although the company is not one to which the 
Supreme Court of Queensland would make a primary grant. 

The application for sealing must in such a case be made under Order LVIIa., r. 70, 
by the attorney of the company authorised for that purpose. 

In re GjllletijY, 4th Septeniber, Full Coubt (Gbiffith C.J., Coopeb and Real J J.) 



22. The Harbour Board Act, 1892 (56 Vic., No. 26), ss. 80, 39—TJie 
Tovtmsville Harbour Board Act of 1895 (59 Vic., No. 24), and 
Ammdmmt Act of 1897 (61 Vic., No. 21), ss. 4, 5— Ouster— Relator 
not a person entitled to vote at election — Substitution of new relator. 

On the return of an order nisi to oust a member of the Townsville Harbour Board, 
objection was taken that the relator, who claimed to vote as the agent of a 
company, was not entitled to apply for the order, inasmuch as the name of his 
company improperly appeared upon the voters' list used at the election. From 
the evidence it appeared that the clerk of the Harbour Board had made out 
and certified the list of persons entitled to vote, as required by s. 4 of the Act 
of 1897, and had delivered it as required by s. 5 to the returning officer, on May 
15th, and that that list was, so far as the information possessed by the clerk went, 
a correct list ; but that the returning officer, in consequence of representations 
made to him, caused, on May 19th, the name of the relator's company (which 
did not appear in the list) to be inserted therein. 

Heldt that the list having been made and delivered by the clerk, as required by ss. 
4 and 5, could not be afterwards amended, and that the name of the company 
was therefore not properly on the list, and that the relator was consequently 
not entitled to claim the ouster. 

An application for leave to substitute another relator was refused, the ouster being 
claimed on purely technical grounds. 

Quare the power of the Court to substitute a new relator in such a case. 

The Queen (on the belation of J. Hodel) v. Cbadbock, 4th and 6th September ^ 
1900 i Full Coubt (Gbiffith C. J., Coopeb and Real J J.). 
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23* Company — Transfer — Failure of directors to register transfer — Eecti- 
fication of register — The Companies Act, 1863 (27 Vic,, No. 3), 
S.34. 

The decision of Griffith G.J. {ante p. 53) directing the rectification of the register 

of a company by the registration of a transfer, affirmed. 
In re The Queensland Mines Agency, Ltd., Ex parte The Mines Equipment and 

Finance Agency Ltd. , 10th and 11th September j Full Court (Cooper and Heal 

JJ., Noel A. J.). 



24. Company — Mining cmnpany — Calls — Articles of association pro- 
viding for forfeiture of share by default in payment of call without 
action of directors — Transfer of sJiares through sJiarebroker — Subse- 
quent liability of transferor for calls. 

The articles of association of a mining company contained, inter alta^ a proviso 
that calls on shares should be paid by the shareholder personally or by his 
agent properly appointed in writing, but that any person might pay a call for 
a shareholder if he at the time of so paying left with the secretary for the 
purpose of transfer the scrip for the shares on which he desired to pay the 
calls ; and also a proviso that should any member fail to pay his call within 
seven days from the date on which the same should have been made payable, 
he should, by reason of such default alone, and without any previous pro- 
ceeding on thejpart of the company or its officers, cease to be a shareholder in 
respect of the shares upon which default was made. 

C. , the holder of shares in the company, sold them through a sharebroker to some 
person unknown to him, and delivered a transfer thereof to the sharebroker in 
blank. He then wrote to the company requiring them not to accept payment 
of any further calls from any person unless upon the production of the scrip 
certificate as provided by the abovementioned article. The company, however, 
accepted payment of four calls from some person unknown to C, the payment 
being made without the production of the scrip certificates. Default in pay- 
ment of a further call on these shares having then been made, the company 
sued C. therefor. It was admitted by the case that but for the payment of the 
call by C.'s unknown transferee, the shares would have been forfeited. C. 
raised the defences: (1) That the company had wrongly accepted the calls paid 
on the shares sold by him ; and (2) that in any event such shares were for- 
feited by non-payment — if not of the calls so wrongly paid, then of the call 
now sued for — in accordance with the articles of association. 

HeW, following TruemanY. The Great Monkland Tribute Co,, Ltd. (6 Q.L.J. 112), 
that the article providing for the forfeiture of shares without previous pro- 
ceedings on the part of the directors was ultra vires, and that the directors 
not having exercised their power of forfeiture in respect of the shares, C. was 
still a registered shareholder of the company, and, as such, liable for the calls. 

New 3 and 4 North Glanmire Tribute G.M. Co., Ltd. v. Conlan, 12th September t 
2900, Full Court (Grifmth C.J., Cooper and Real JJ.). 
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25. Customs Duties Act of 1888 (52 Vic., No. 5), s. 8— Charge ofunder-^ 
valuing goods entered for ad valorem duty — Entry of goods — No 
execution of entry form or declaration. 

A complaint preferred by the Collector of Customs against the appellant, under s. 
8 of The Customs Dutiet Act of 1888 charged that a package of goods was 
entered by him for ad valorem duty, and that it appeared to the Collector of 
Customs that in the invoice of such goods the same were undervalued for the 
purpose of avoiding the payment of part of the duty on such goods. The 
evidence adduced on the hearing of the complaint showed that the appellant, 
to whom the package had been consigned overland from New South Wales, 
handed an invoice of the goods in the package to the Customs officer at Wallan- 
garra, and that the goods mentioned therein were greatly undervalued. It 
appeared, however, that the appellant had not signed any form of entry or 
declaration with respect to the goods. The justices convicted the appellant, 
and ordered the forfeiture of the goods. The value of the goods forfeited ex- 
ceeded £100. 

Held (on a special case stated at the request of the appellant), that there had been 
no entry of the goods within the meaning of s. 8 of The Customs Duties Act, 
and that the conviction and order for forfeiture should be set aside. 

Held, also, following Irving v. Gagliardi (6 Q.L.J. 155), that the justices had juris- 
diction to order the forfeiture, notwithstanding that the goods exceeded the 
value of £100. 

Geoeoe V, Ibvino, 11th September, 1900 ^ Full Coubt (Gbiffith C.J., Coofeb and 
Heal J J.). 



26. Licensing Act of 1885 (49 Vic, No, 18), ss. 41, 42 — Renewal of license 
— Objection to character of applicant — Evidence of unfitness — Find- 
ing of Justices. 

Objection was taken by a licensing inspector under s. 42 of the Licensing Act to the 
renewal of a license on the ground that the applicant was **not a fit and proper 
person to hold a license," and on the hearing of the application evidence was 
given upon which the justices might have believed the objection to be valid. 

Held, that the Full Court would not review their decision refusing the application. 

The evidence to be adduced in support of an objection to the renewal of a 
licence on the ground of the unfitness of the applicant discussed. 

The Queen (on the belation of Emily Conbot) v. The Licensing Justices or 
Camooweal, 4th and 11th September 1 1900 , Full Coubt (Gbiffith C.J., Coopbb 
AND Real J J.). 



Furt'ner particuiars of cotes noted in the *^ Notes of Cases" may be obtained on 
application ip the Editor, Qubbnbland Law joubnal, Tovm BdU^ Qtfeen Street f 
Brisbfint,. 
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27. Tlie Justices Act, 1886 {50 Vic, No. 17), s. 209^Appeal from order 
of justu:es — Distress and inipruonment in default of payment of costs 
— Appellant not a person against whom order made. 

On the hearing before justices of a complaint by a mother on behalf of her son, an 
infant, of an assault upon the infant, the justices dismissed the complaint and 
ordered the complainant to pay a sum of £3 3s. for costs. This amount not 
having been paid, the adjudicating justices subsequently met, and in the 
absence of the complainant added to the minute of their order the words, *' and 
in default of payment levy and distress, in default of distress one month im- 
prisonment in Boma gaol." A formal minute of the order was drawn up and 
served on the infant. On an application by the infant (against whom, in 
assumed pursuance of that order, the justices subsequently made a further 
order for imprisonment) to quash the order as amended by the justices : 

Heldj that the amendment of the order by the direction for the recovery of the 
amount of costs by distress and imprisonment was not an order within the 
meaning of s. 209 of the Justices Act, and that no appeal would lie from such 
an order by way of quashing order. 

Held, also, that the appellant, although aggrieved by the order for his imprisonment, 
could not object to the order made by the justices on the complaint, as he was 
not a party to the proceedings. 

Dybr V, Henry, Ex parte Dyer, 6th September, 1900, Full Court (Griffith C.J. , 
Cooper and Beal J J.). 



28. Divorce — Practice — Leave to proceed without co-defendant — IHrorce 
Rules, 1894, r. 27. 

A husband had no intercourse with his wife for a year and nine months before the 
birth of a child, which the wife registered as illegitimate. She told her 
husband she had committed adultery with a man whose name she disclosed. 
After diligent inquiries, no evidence could be obtained against the man named. 
He denied the allegation, and wrote to the husband's solicitors that he did 
not desire to be made a co-defendant. 

Heldj that the husband should be excused from joining any person as co-defendant 
in an action for divorce. 

Bennetj v. Bennett, 7th and 28th September, 1900 ^ CoopEti J. 



Ixviii THE QUEENLAND LAW JOURNAL. November 5, 1900. 



29. Lease — Breach of covenant to paint — Forfeiture— Belief — Becovery 
of possession — Option to purchase— Beal Property Act of 1861 {26 
Vic, No. 14), ss. 53, 71, 72—41 Vic., ^o. 18, s. 31. 

A lessee was ordered to deliver up possession of leasehold premises, and to bring 
the lease into Court in order that the judgment might be indorsed thereon, and 
an entry made in the register book pursuant to s. 72 of The Real Property Act 
of 1861 1 for breach of a covenant to paint the premises. 

Section 31 of The Real Property Act of 1877 imposes no liability on the lessor, but 
relieves the lessee. Ssnible, however, that if the damages are repaired, even by 
a stranger, and the lessee derives benefit therefrom, the liability under the sus- 
pended covenants revives. 

Hawse v. McGbath, 25th September ^ 1900, Beal J. 



30. The Companies Act of 1891 (55 Vic., No. 10), ss. 4 (5) 5, subsection 
(1) — Alteration of constitution of company — Enlarying or changing 
local area of operation of company — Confirmation oj alteration. 

Under s. 4, subsection 6 (c) of The Companies Act of 1891 , a company whose 
memorandum provides for the 'carrying on of business in Queensland may alter 
its constitution to allow it to carry on business without the colony. In re 
Oriental and Glanmire G.M. Co. Limited, 22nd October^ 1900^ Beal J. 

A company, whose memorandum provide that the business of the company 
should be carried on on the Gympie goldfield, being desirous of enlarging the 
local area of its operations under s. 4, sub-sec. 5 (c) of The Companies Act of 
1891, passed a special resolution in the following terms: — '*That the pro- 
visions in the Memorandum of Association be altered so as to enlarge the area 
of the compan/s operations, and comprise in its objects the transaction of 
business in parts of the British Dominions beyond Queensland, and that, there- 
fore, the Memorandum of Association be altered by the addition of the follow- 
ing object, viz. : — ' To establish, and cause to be kept for the purpose of trans- 
acting business within the British Dominions outside the limits of the colony, 
branch registers of shareholders, and to take such steps as may be necessary to 
give the company the same rights and privileges in any part of the world as are 
possessed by local companies of a similar nature.'" Griffith C.J. refused to 
confirm the alteration on the ground that, having regard to s. 32 of I'he Com- 
panies Act Amendment Act of 1899, the establishment of a branch register was 
not an enlargement or changing of the company's operations within the mean- 
ing of s. 4, sub-sec. 5 (c) of the Act of 1691. In re 1 South Oriental and Glan- 
mire G.M. Co. Ltd,, 13th September, 1900. 

Under similar circumstances Real J. confirmed the alteration of the Memorandum 
of Association upon a resolution in the following terms: "Ihat the Memo- 
randum and Articles of Association be altered so as to enlarge the Company's 
operations within the British Dominions beyond the Colony of Queensland, 
and that the Directors of the Company be empowered to carry same into effect, 
and to alter the Articles of Association accordingly ; and that the Memorandum 
of Association be altered by the insertion of the following paragraph : To 
carry on business in any part or parts of the British Dominions outside the 
limits of the Colony of Queensland, and for that purpose to establish and cause 
to be kept branch registers of shareholders, and to appoint a local agent or 
agents in any such place or places, and to take such steps as may be necessary 
to give the Company the same rights and privileges in any part of the British 
Dominions as are possessed by local companies of a similar nature." In re 
Oriental and Glanmire G.M. Co., Ltd., 22nd October 1900, Beal J. 



Furtner particulars of cases noted in the '' Sotes of Cases'' may be obtained on 
application to the Editor, Queensland Law .Iournal. I oven Bau, Queen Streez, 
Bnaoanc, 
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31. Articled clerk —Service under articles — Absence from office of master 
with his consent — Service in office of another solicitor in his absence. 

An artioled clerk whose term of service was three years, was absent with the 
consent of his master from his office for a period of three months consecutively. 
During such absence he acted as managing clerk for his brother, a barrister 
practicising as a solicitor, who was the country agent of the master, the brother 
being himself ahsent from his office through sickness. The master stated that 
the leave of absence was granted by him to the clerk in lieu of annual holidays. 

Held, that the service during those three months' absence was not service under 
the articles. 

Inre WALKEB,dOt^ October, 1900, Full Coubt (Gbiffith G.J., Coopkb and Real JJ.). 

32. Ths Mining Act of 1898 (62 Vic,, No. 24), ss. 211, 214 {31), {32)— 
Accident in a mine — Negligence on part of mine-owner or manager — 
Examination of machinery and appliances by mine-owner — Nature of 
examination required — Non-observance of duty — Erection of auto- 
matic self-closing doors— Place where doors to be erected — Appeal 
from District Court judge — Finding of fact — Appeal on qu£stions of 
law only. 

The examination to be made by a mine-owner, or his manager, of machinery and 
appliances intended to be used in a mine, in order to free the owner or manager 
from liability for negligence, need not be a highly scientific examination, but 
must be such a proper and careful examination as is reasonable under the 
circumstances. 

Subsec. 32 of s. 214 of The Mining Act of 1898 provides as follows : — " So far as reason- 
ably practicable . . . the mouth of every shaft shall be protected by automatic 
self-closing doors fixed to the skids or guides below the poppet-heads so as to 
prevent the cage or anything else from falling down the shaft." 

Held, per Griffith G.J. and Cooper J. : That the place prescribed by this subsection 
for affixing self-closing doors is between the brace and the poppet-heads. 

Per Griffith C.J. : When the complaint is of failure to use an appliance which does 
not appear ever to have been used at the place or in the manner suggested, 
evidence must be given that such use is reasonably practicable. 

Per Cooper J.: The subsection does not apply to a mine in which cages are not used. 

Held, per Beal J. : That the subsection applies to all mines, and that the doors must 
be fixed in such a place as to prevent anything from falling down the shaft. 

P.'s death was caused by the falling upon his head of a piece of iron, forming part 
of the handle of a bucket which, owing to an internal flaw, broke off and fell 
down the shaft. Cages were not in use in the mine. The place at which the 
break occurred was above the ground and below the brace. There was no 
evidence to show that automatic self-closing doors had ever been used, or their 
use ever suggested, in such a position as to have afforded protection from the 
accident. In an action by P.'s representative to recover damages against the 
owners of the mine in respect of his death : 

Held, per Griffith C.J. and Cooper J. (Beal J. diss,), that the failure of the defen- 
dant to provide the self-closing doors required by subsec. 32 was irrevelant. 

Held, also, by Griffith G.J. : That assuming that the prescribed position for the 
doors was not above the place from which the piece of iron dropped, the 
plaintiff's case failed in the absence of any evidence to show that it was 
reasonably practicable to affix self-closing doors below that place. 

An appeal from the decision of a District Court judge sitting without a jury is not, 
as is an appeal from a judge of the Supreme Court without a jury, in the 
nature of a rehearing. The findings of a District Court judge on questions of 
fact can only be reviewed upon the same principles as are applicable on an 
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appeal from the findings of a jury — that is, they can only be disregarded where 
it is shown that they were manifestly wrong. 
PiLHEB V. No. 1 South Oriental and Glanmibe G.M. Co. Ltd., 6tK 6th and 8th 
September ^ and 30th October , 1900 1 Full Coubt (Gbiffith C. J., Coopxb and 
Real JJ.). 

33. Local Government — By-law — Control o^ vehicles — Power to impose 
tolls— Divisional Boards Au of 1887 (51 Vic., No. 7), ss. 179 (17), 
(26), 180. 

Section 179 of The Divisional Boards Act of 1887 authorises a divisional board to 
make by-laws requiring vehicles used in the district to obtain licenses (subsec. 
17), and to impose tolls upon roads under their control (subsec. 26); and s. 
180 provides that the hoard may impose reasonable fees or charges in respect 
of licenses, and may impose tolls in the form of taxes or charges on vehicles 
passing over the roads of the division; 

A divisional board made a by-law, " That no person shall use or employ on any 
road within the division any vehicle drawn by more than four horses or more 
than six bullocks, unless he shall have paid the fees prescribed by the schedule 
and obtained a license from the board's officer," and the fee by the schedule 
for vehicles drawn by more than fourteen bullocks was fixed at £6. 

Heldj that the by-law was not tUtra vires. 

Held, also, that proof that the appellant was found driving a waggon loaded with 
timber was sufficient evidence of user by him of the road on which the waggon 
was driven. 

Tabbaoalba Divisional Boabd v. Goebel, Slst October ^ 1900 , Full Coubt (Gbiffith 
G.J., CoopEB AND Heal JJ.). 

34- Patents, Designs, and Trade Marks Act, 1884 {48 Vic., No. 13), ss. 

71, 73—54 Vic, No. 8, s. 18 — Registration — Conflicting claims — 

Resemblance to trade mark already registered — Practice. 

A trade mark was registered, and the Registrar refused to register another trade 

mark resembling the same. On an application to the Court, he was directed 

to register the same on the ground that it was an old mark, having been in use 

before the passing of the Act 48 Vic. , No. 13. In re Van Hoytema & Company's 

Tbade Mabk, 20th April, 11th June, 12th November, 1900, Real J. 

35« Local gove^mment — Drain — Nuisance — Compensation to owner of 
land — Damages for nuisance — Limitation of actions for compensation 
— Limitation of action for nuisance — Interpretation of statute — 
Remedy wliere relief given hut no form of action prescribed — The Local 
Government Act of 1878 {42 Vic, No. 8), s. 250— The Health Act 
of 1884 {48 Vic, No. 17), ss. 20, 137— The Statute of Frauds 
and Limitations {31 Vic, No. 22), ss. 16, 22. 

Section 260 of The Local Government Act oj 1878 is not impliedly repealed by s. 20 
of The Health Act of 1884, and therefore a local authority who, in their entry 
upon private lands for the purpose of the construction of iei drain, do not exceed 
the powers conferred by that section, are not liable as trespassers, although 
they were unaware of the authority conferred on them by that section, and 
assumed to act under another statute which did not authorise the entry com- 
plained of. 

In an action against a local authority for the wrongful construction, some 14 years 
previously, of a drain on private lands, plaintiff claimed compensation as owner 
under s. 250 of The Local Government Act of 1878, an injunction restraining 
the defendant from allowing the drain to be a nuisance, and damages for such 
nuisance. The jury assessed the compensation at £375 ; found that the drain 
was and had been a nuisance, and assessed the damage for such nuisance at 
£100, of which they found £60 was in respect of injury suffered within six 
months of action brought. 

Held, that the action for compensation under the section, not being one which 
would before The Judicature Act have been enforceable by action of debt, but 
by an action on the case, s. 16 of The Statute of Frauds applied to the action, 
which, being brought more than six years after the cause of action arose, was 
therefore barred. 

Talory v. Jackson (3 Croke 613) not followed. 

Held, farther, that s. 137 of The Health Act precluded the plaintiff from recovering 
more than the damage caused within six months of the commencement of the 
action by the defendants' neglect of duty with respect to the drain. 

When a statute gives a right without providing any specific proviso as to the method 
of enforcing that right» it leaves the person who has to claim under that statute 
subject in all other respects to the provisions of the general law as to the 
manner and time of enforcement of such right. 

CooPEB V. Municipality of Bbisbane, 16th and 31st August^ 1900, Real J» 
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36- Evidence — Dying declaration — Person of Mahomniedan religion. 

The doctrine of law which allows a declaration made by a person in a fixed, settled, 
hopeless expectation of immediate death to be admitted in evidence, applies to 
a person of the Mahommedan religion. 

On the trial of a person for the murder of B. , who died from the effects of a 
gonshot wound, the doctor who attended B. immediately prior to his death, 
deposed that prior to the making by B. of a declaration which was tendered in 
evidence, he told B. that he was likely to die and was in a very weak state. 
The declaration began as follows : " I, B., believing I am about to die, state.'* 
The declaration was admitted in evidence. 

Heldt on a Crown case reserved, that the declaration was rightly admitted. 

B. V. EuBUWABU, 4th December, 1900, Full Coubt (Gbiffith C.J., Coopeband 
Real J.) 



37. Solicitor — Admission — Tasnianian solicitor — Reference to Tasmania, 

The application of a solicitor of the Supreme Court of Tasmania to be admitted to ^Vn^ti.k. /r/^ 
practice in Queensland was adjourned pending the statement by the Attorney- *-^ — 
General of a case for the Supreme Court of Tasmania, raising the question 
whether that Court would admit to practice solicitors of the Supreme Court 
of Queensland. In re Dobson, 7th December, 1900, FullOoubt (Gbiffith C.J., 

COOPEB AND BeAL JJ.). 



38. The Cattle Stealing Prevention Act {17 Vic., No. 5), «. 6 — Illegally 
using cattle — Taking out of possession not a using. 

The driving of cattle from the possession of their owner to the land of the driver 
for the purpose of there killing the cattle, is not a working or using of the 
cattle within the meaning of 8. 6 of The Cattle Stealing Prevention Act. Millis 
V. EiEFEB, Ex parte Kiefeb, 5th December, 1900, Full Coubt (Gbiffith C.J., 

CoOPEB AND KeAL JJ.). 
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39. WUl — Interpretation. 

Testator's will was to the following effect : — After the appointment of ezecators 
and trustees, and specific bequests to his wife and to two step-sisters, followed 
a devise and bequest of all the rest, residue, and remainder of his real and 
personal estate to his trustees upon trust, as to certain freehold property in 
Gympie, and the adjoining residence area, to permit his wife to occupy and 
enjoy it for life, ** together with the rents and profits thereof," and also to 
permit her to enjoy the rents and profits of certain houses for life, free from 
all rates, taxes, premiums of insurance, and costs of repairs : And as to the 
rest of his property, to sell his real and leasehold estates and to sell and convert 
into money his personal estates, or so much as might be convertible, and to 
get in the residue. . . . Then followed a direction to hold tbe proceeds of such 
sale, conversion, and getting in upon trust, in the first place, to pay his funeral 
and testamentary expenses and a pecuniary legacy to his wife, and in the next 
place to pay the pecuniary legacies ** hereinbefore bequeathed," and to invest 
the surplus upon trust out of the income to pay an annuity of £500 to his wife ; 
to pay to his nephew, H. L., jun., £100 a year for five years, with power to 
postpone conversion, a direction that the real estate should be considered as 
converted from his death, and directions as to investment. Next followed 
a direction that if upon realisation the total capital available for investment 
should not exceed £5000, ^* all the pecuniary legacies hereinbefore mentioned 
are to become void and to lapse," and tl}^t if the total capital should exceed 
£5000, but not be sufficient to pay '*all the beforementioned pecuniary legacies 
in full," then the legacies should abate proportionately except the legacy to 
the wife. Then followed a series of directions as follows :— 

1. *• Upon the death of my wife I direct my trustees to sell " the real property 
given to the wife for life, and divide the proceeds among designated persons. 

2. ** Upon the death of my wife I direct my trustees " to dispose of certain books 
in a specified manner. 

3. '' I direct my trustees upon the death of my wife" to pay to the trustees of the 
Gympie Hospital the sum of £1000. 

4. (Without any further introductory words) " To pay to the Presbyterian Church 
at Gympie £250." 

5. " If the Government of Queensland shall before the death of my wife establish 
at Gympie a School of Mines, I direct my trustees to pay to the governing 
body thereof, £1000." 

6. " I direct my trustees to devote the sum of £1000 to the payment of the debts, 
bank overdraft, and amounts due on mortgage by H. L., sen., or by his present 
wife, any surplus after such payment to be paid to the said H. L., sen." 

7. (Without any further introductory words) "To pay to the wife of J. S., if living, 
£500, and, if she should be dead, to pay the said sum to J. S." 

8. (Without any further introductory words of direction) «* To pay to Rebecca D. 
and Annie B. the interest on a sum equal to £250 for each child they may have 
living at the death of my wife. And upon each and every child attaining the 
age, if a boy, of twenty-one years, or, being a daughter, upon her attaining 
that age or marrying, he or she shall receive the sum of £250, the payment of 
interest upon the payment of such respective sums of £250 to abate." 

8a. " And if any children of the said Rebecca D. and Annie B. shall before the 
death of my wife have attained the age of twenty-one years, and, being a 
daughter, shall have married, the like sum of £250 each shall be paid to them 
respectively." 
9. "As to the remainder of the estate, I direct my trustees to pay to H.L., jun., a 
sum equal to one-third such remainder, the balance to be invested and held in 
trust to pay the income to the said H. L., jun., for seven years : Upon the 
completion of the seventh year to pay to him one-half of the balance, the 
remaining half to be further invested and the interest paid to him for a further 
period of seven years : And upon the expiration of fourteen years from the 
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first payment the Hud H. L., Jan.. is to reoetye the balanoe remaining in their 
hands. In the event of the said H. L., Jan., predeceasing my wife, or dying at 
any time daring the period of foarteen years," gifts over. 

The yalae of the testator's estate exceeded £50,000. 

HM : (1) that there was no gift by implication of the income of the residuary 
estate to the testator's widow [Balph y. Canick, 11 Ch.D. 873, followed) ; 
(2) that the income of the reddae of the estate daring the life of the widow 
fell into the residae, snbject to the rale against perpetaities ; (3) that H. L., 
Jan., had not a vested interest in the residae, and was not presently entitled 
to the income thereof ; (4) that the direction that the widow shoald enjoy the 
rents and profits of the honses secondly given to her for life free from rates, 
taxes, etc., did not extend also to the property firstly given to her ; (5) that the 
direction to pay £250 to the I'resbyterian Gharch was governed by the introdactory 
words, *' I direct my trastees, apon the death of my wife," etc., of the preceding 
direction, and that that legacy was not payable antil the widow's death; 
(6) that the direction to devote the sam of £1000 to the payment of the debts 
of H. L., sen., had immediate eflfect, and that the sarplas after the 
payment of the debts was payable to H. L.; (7) that the gift to the wife of J. S. 
was governed by the words of the preceding direction, and that the debt was 
immediately payable with interest from twelve months from the date of death ; 
(8) that the gift to Bebecca D. and Annie B. was postponed to the death of the 
widow, and was to be constraed as a gift of sums of £250 to sach of the 
children of Bfrs. D. and Mrs. B. living at the widow's death, as shoald then 
have attained twenty -one yeafs (or, in the case of daughters, be then married), 
and a gift to the mothers of the interest on a like sam for each child then 
living under twenty-one, and in the case of daughters unmarried, until they 
should attain that age. or, being daughters, marry, when the principal would 
be payable to them respectively; (9) that in the gift (8a) the word '* and " was 
not to be read " or," and that the gift did not operate as a gift to a daughter 
who had already attained twenty-one years but was still unmarried. 

Interest on legacies was allowed at 5 per cent. 

QuxsNSLAHD Tbustebs Iidoted V. LowoocK AND Othebs, In re SmTH, Dbcxased, 
Ut and 2nd November and 4th December, 1900, Full Coubt (Gbiffith C.J., 

COOPKB AND BeAL JJ.). 



40. Ctutmm Act of 1873 {37 T'tc., ^o. 1), ». 188 — Knowingly keepimj 
prohibited goods— *^ Knowingly " — Inventory of goods — Amendment 
of form of conviction. 

The appellant was convicted before justioes on a charge under s. 188 of The Ctutoms 
Act of 1873 that he was concerned in having in his possession certain prohibited 
goods— viz., certain indecent prints. The form of conviction followed the words 
of the information, and did not aver that the goods knowingly came into the 
appeUant's possession. 

Held, on a motion to quash the conviction, that as there was evidence before the 
justices on which the appellant might have been convicted of the offence 
charged, the Court shoald exercise the power of amendment conferred on them 
in cases of mistake by s. 223 of The Justices Act and amend the conviction, 
which, being amended, the appeal failed. 

The appellant also appealed on the ground that there was no inventory filed of the 
goods, as required by s. 209. 

Held, that the inventory required by s. 209 to be filed with the information is 
necessary only where proceedings are being taken for the forfeiture of the 
goods. 

Gabbiel v. Bickabds, Ex parte Bickabds, 5th December, 1900, Full Coubt (Gbitfith 

C.J., COOFEB AND BeAL JJ.). 
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41. Privy Cotmcil appeals — Security for costs of appeal — Power of Supreme 
Court to dispense with security for costs — Order in Council of 30th 
June, 1860. 

The Supreme Goart of Qaeensland has no jarisdiction to make an order dispensing 
with the seonrity required by the Order in Council to be given by a person 
appealing from a decision of that Court to the Privy Council. An application 
for such an order must be made to the Privy Council. 

Williams v. CammitHonert for Railways (20 N.S.W.L.B. (Eq.) 28) followed. 

PiLMEB V. 1 South Oriental and Glanmibe Gold Mining Co. Ltd. , 7th December, 
1900, Full Coubt, (Gbdtfith C. J., Coopbb and Rbal J J.) 



42. Practice — Appeal — Misdirection — Isolated portions of summing up. 

Isolated passages of a summing up will not be considered separately as grounds 
for setting aside a verdict, but the whole summing up must be taken into 
consideration. 

On the trial of a prisoner for rape, the judge in his summing up, after referring to 
the evidence of a medical witness, remarked that the witness was apparently 
of opinion that there had not been consent. He then added, '* However, that 
is not binding on you, but the question ot consent or non-consent is entirely 
for you upon the evidence as a whole." 

Held {per Griffith C.J. and Cooper J., Beal J. dissentiente)^ that there had been no 
misdirection. 

B. V, Bennktt, 7th December, 1900, Full Court f Griffith C.J., Cooper and 
BealJJ.). 



43. Divorce — In forma pauperis — Costs, 

jU ^fy ry% a? ^^^ action brought by a husband in forma pauperis for dissolution of marriage 
/ / kIT^ J with his wife, and claiming damages against a co-defendant, the jury having 

found in favour of the plaintiff on the issues of adultery, condonation and 
connivance, and awarded £300 damages, the following order was made as to 
costs : That the co-defendant do pay to the plaintiff his costs of obtaining the 
certificate of counsel that the plaintiff had reasonable grounds for proceeding 
with his action in forma pauperis, and all sums paid out of pocket by his 
solicitors, together with a reasonable amount for the service of clerks, and also 
in addition thereto all costs which the said plaintiff has incurred by reason of 
the defence set up on condonation and connivance. Letslet v, Lbtblbt and 
DuNSFOBD, 18th December, 1900, Cooper J. 



Further particulars of cases noted in zhc '^Soies of Cases'' may he obtained en 
avpUcavwn so the Editor, Queensland Iiaw journal, Adelaide Street, hnsoani. 
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NOTES OF CASES. 



Caset noted may be cited hy a reference to the current volume of the Qubbrslamd 
Law Joubnal and to the number of the cage in the notet, thtu :~10 Q.L.J. (N.C.) 1. 



INDEX. 

In re Cabbon's Tbubtb . . . . 44 

In re Ttbok, B. v, Queensland Tbubtees Liuitbd 45 



44. Payment out of Court — Practice — Application for direction to dispense 
with service of summons for payment out — The Bides of 1900 ^ 
0. LXXV., r. 5*. 

Where a special direction to dispense with service of notice of a petition or 
sommons with respect to moneys paid into Court is desired, application must 
be made to a Court or Judge for such direction before the issue of the 
petition or summons, and the direction dispensing with such service must be 
set out in the petition or summons. In re Cabron's Tbusts, SOth January , 
1901t Coopeb J. 

* Li Order LXXY., r. 8, in the second and third lines from the end of the Rule 
{Gazette edition), the word '* in " has been inserted by inadvertence in lien of the 
word '* on." The necessary alteration will probably be made by Bule of Court. 



45. DomicU — Domicil of origin — Acquisition of dotnicil of choice — 
Abandonment of domicil of origin — Succession duty — Deductions — 
Costs oj administration axstion for distribution of estate in intestacy. 

The law relating to the abandonment of a domicil of origin and the acquisition of 
a domicil of choice discussed. 

The definition of domicil laid down by Lord Wensleydale in Whicker v. Hume (7 
H.L.C., at p. 164), applied. 

Held, that for the purpose of estimating the amount on which succession duty 
is payable to the Government of Queensland in respect of moveable property 
of a domiciled Queenslander locally situate in New South Wales, the costs of 
an administration suit brought in the Supreme Court of that colony for the 
distribution of the estate in that colony cannot be deducted. 

In re Tysoit, R. v. Queensland Tbustbbs Limited, December 14th, 1900, 
Gbhtith C.J. 



Further vartieuian of caset noted in the *' Sous of Cases " may be obtained on 
avpiieanan to ine Mditor, QuteMSLAND Law Joubnal. Adelaide Street^ Brisoan^. 
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In re Tyson, Begina v. Queensland Trustees Limited : — 

Domicil — DomicU of origin — Acquisition of domicil of choice — Abandonment 
. . of domicil of origin — Succession duty — Deductions — Costs oj adminis- 
. . tration action for distribution of estate in intestacy 151 



LAW CALENDAR FOR MARCH, 1901. 



Civil Sittings, District Court, Ipswich. 

Maryborough District Court. 

First Civil Sittings, Supreme Court, Rockhampton. 

First Criminal Sittings, Supreme Court, Townsville. 

Ipswich District Court. 

Childers District Court. 

Criminal Sittings, District Court, Toowoomba. 

Bundaberg District Court. 

Stanthorpe District Court. 

Gympie District Court. 

Warwick District Court. 

First Criminal Sittings, Supreme Court, Bockhampton. 

First Civil Sittings, Supreme Court, Townsville. 

Goondiwindi District Court. 

Cairns District Court. . 

Cooktown District Court. 

Holiday— St. Patrick's Day. 

Full Court (Bobe Day). 

Criminal Sittings, District Court, Brisbane. 

Mackay District Court. 

Charters Towers District Court. 

Civil Sittings, District Court, Brisbane. 

Hughenden District Court. 

Winton District Court. 
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NOTES OF CASES. 



Caset noted may be cited by a reference to the current voiunu of the Queembland 
Law Journal and to t'ne number of the ease in the notes, thus :— 10 Q.L.J. (K.C.) I. 



INDEX. 

In re Gallagher 46 

In re Waldron 47 

Walloon Divisional Board v. Smith 48 

In re MoNTOoiiERT & Thorpe 49 

Ex parte Farrell 50 

J/i re Gardew, jBx i>arte Bank OF Australasia 51 



46. Probate and administration — Besealing — Affidavit by attorney — 
Power of yianager Queensland Trustees Ltd. to vvake affidavit for re- 
sealing — Queensland Trustees Ltd. Private Act (53 Fic), s. 7 — 
0. LVIL (a). 
Section 7 of The Queensland Trustees Private Act (53 Vic), which makes it lawful 
for the Court to receive and act upon an affidavit of the manager or secretary 
of that company in applications for probate or letters of administration, does 
not empower the Court to act upon an affidavit made by the manager of the 
company, in an application by the company, as attorneys for a foreign company, 
for the repealing of a foreign grant. In re Gallagher, 19th October^ 1900^ 
Griffith C.J. 



47» Probate and administration — Administration by Curator — Subsequent 
application for grant — Power of Registrar to make grant without re- 
ference to tlie Court— The Intestacy Act of 1877 (41 Vic,, No. 24), 
8, 46— Probate Rules, 1895, r. 12, 
Section 45 of The Intestacy Act of 1877 provides that the grant of probate or letters 
of administration after the making of an order authorising the curator to ad- 
minister, shall be made " in such manner and subject to such limitations and 
conditions as such Court {i.e., the Supreme Court) shall think fit." Held, having 
regard to the powers bestowed on the Registrar by r. 12 of The Probate Rules, 
1895, that grants in such cases might be made by him without reference to 
the Court. In re Waldron, (1900) Griffith C.J. 



48- Practice — Consent order — ^lotion Jor order jor which consent order 

previously offered — CounseVs bi-ief to consent, // QfSiT^ 

Where a motion is to be made for an order which the opposing party have pre- . 
viously offered to give by consent order, the party moving should merely y, ^ 
give a hand^(for which £3 3s. is a reasonable fee) to counsel to move for the fil^o^ 
order, notice of the application being previously given to the opposing party. / 

Walloon Divisional 3oard v. Smith, Mth March, 1901, Griffith O.J. 



\'^^^ 
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49. Insolvency Act of 1874 {38 Vic.. No. 5), «. 202 — Liquidation by 

arrangement — First meeting of creditors — Chairman, 
The creditors at a first meeting of creditors in a liquidation bj arrangement may 
appoint any person to act as chairman of such meeting, and such person need 
not be a creditor, or bold a proxy for any creditor in the estate. In re Mont- 
gomery & Thorpe, 13th March ^ 1901, Qsiffith C.J. 

50. Solicitor — Admission of solicitor oj tJie Supreme Court of New South 

Wales — Reciprocity. 
^i^ The Board of Examiners for solicitors of the Supreme Court of Queensland refused 
to grant a certificate to a solicitor of the Supreme Court of New South Wales 
applying for admission in Queensland on the grounds (1) that the Bules of the 
Supreme Court of New South Wales relating to the admission of solicitors of 
the Australasian colonies to practice in that Court required the applicant to 
have resided in New South Wales for three months prior to the application, 
while the Queensland Bules imposed no restriction as to residence on such 
applicants, and (2) that they had no evidence that the Supreme Court of New 
South Wales admitted solicitors of the Supreme Court of Queensland to prac- 
tice in that Court by virtue merely of their status as Queensland solicitors. 

Heidi on appeal to the Full Court, that the restriction as to residence in New South 
Wales being a physical condition only and not a qualification, the Board were 
not justified in their decision on the first ground, but that they were justified in 
requiring evidence as to the willingness of the Supreme Court of New South 
Wales to recognise the status of solicitors of the Supreme Court of Queensland. 

A case was directed to be stated for the Supreme Court of New South Wales, 
asking whether that Court would admit Queensland solicitors by virtue of 
their standing in this colony. 

Ex parte Farbkll, 19th March^ 1901 (Griffith, C.J., Cooper and Paul JJ.) 

51. Justices— Demise of Crown — Validity of document signed by justice who 
has not been re-sworn after death of Sovereign — Power to question 
validity of document on ground of defect in qualification of person 
attesting signature. 

On an application for the registration of resolutions in a liquidation by arrange- 
ment, objection was taken to a proof of debt on the ground that the justice of 
the peace attesting the proof had no status to attest the document. It appeared 
that the justice had been for many years on the conCimission of the peaqe for 
Queensland, and was in the fresh commission issued since the accession of the 
present Sovereign, but had not taken afresh the oaths of allegiance and' office 
after the death of the Queen. 

Held, following The Margate Pier Co. v. Hannam (3 B. & A. 266), that the 
Court had no power to inquire, upon a question of the validity of a 
document attested by a justice, into defects of qualification of the justice 
attesting the document. 

Heldf also, that the costs of a reference on the point by the Begistrar to a judge, 
and a subsequent reference by the judge to the Full Court, were part of the 
costs of registering the resolution, and should be paid out of the estate. 

The status of justices of the peace upon the demise of the Crown and the effect of 
the issue of a new commission of the peace in the name of the reigning 
Sovereign, and the necessity for the re-taking of the oaths of allegiance and 
office, discussed. 

In re Cardew, Ex parte Bane of Australasia, 19th March, 1901 ^ Full Oourse 
(Griffith C.J., Cooper and Paul JJ.). 

Further particu'uirs of cases rioted in the '^ Notes of Cases'- may be obtained ot* 
avviication to the Editor, Qubensland Law Journal. Adelaide Streei^ hnsoani: 
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NOTES OF CASES. 

Cases noted may be cited by a reference to the current voiume of the QnESMSLAND 
Law Joubkal and to the number of the case in the notes, thus ;— 10 Q.L.J. (K.C.) 1. 

INDEX. 

In re The Coicpamies Act, 1863 . . . . 52 

In re Loftholmb, Ex parte The Queensland Aoenct, Ltd 53 

In re McConochik's Will 1 g^ 

in re Veenbr .. ../ " "' " 

In re Impeblll Deposit Bank, Building and Investment Company of Queens- 
land, Ltd 55 

In re Mount Chalmers Coppbb Mines, Ltd. 56 

Mabbis v. Municipality of Rockhampton 57 



52. The Companies Act, 1863 {27 Vic., No. 5), s. Id—'* Printing "— 

Typewriting not pnnting. 
The word " printing" in s. 15 of The Companies Act, 1863, does not include type- 
writing. In re The Companies Act, 1863, 27th February. 1901, Paul A. J. 

53, Insolvency Act of 1874 {38 Vic,, No. 6), s. 59, r, 25 — ^W^^^'^^'^^ t^M/A^f^t;^ 

to petition — Time for appearance — Leave of the Court. /oLa <^/f^/^S^ 

An appearance to a creditor's petition must be entered within the time limited by ' 

the petition, and cannot, as in the case of an appearance in an action, be 
entered at any time before judgment. Alter the expiry of the time limited for 
appearance, the entry can only be made by leave of a Judge. In re Loftholmb, 
Ex parte The Queensland Agency, Ltd., 8th March, 1901, Paul A.J. 



51 



Probate and Administration — Resealing — Certified copy — Exempli- Aa^ ^A/>i ^ 
fkation—The British Probates Act, 1898 {62 Vic., No. 10), s. 4 (4). ' ^- - 



An exemplification of probate or letters of administration is not a * 'certified copy* 
within the meaning of s. 4 (4) of The British Probates Act, 1898. In re 
McCoNOCHiE*s Will, 15th December, 1899, Griffith C.J. ; In re Verner, 10th 
January, 1900, Bbal J. 

55, Compulsory winding — Service of petition — Company in voluntary 
liquidation not carrying on business and having wo registered office — 
Order for substituted service. 

Where a petition was presented for the compulsory winding-up by the Court of a 
company already in liquidation, and it appeared that the company had ceased 
to carry on business and had no registered office, Griffith C.J. ordered substi- 
tuted service to be made by serving the liquidator under the voluntary liquida- 
tion, he being also a member of the company. 

An application for substituted service of a winding-up petition may be made by 
summons. 

In re Imperial Deposit Bank, Building and Investment Company of Queensland, 
Ltd., 19th April, 1901, Grifiith C.J. 
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56. Company — Winding-up petition — Presentation of petition — Filing 
petition — Practice — 0. LXIII., r. 4, 

Bale 4 of Order LXIII. of the Rules of the Supreme Court applies to a petition for 
the winding up of the company, and such a petition may be presented by 
being filed in accordance with that rule, but does not necessarily exclude the 
former practice —viz., that a copy of the petition should be left in the registry 
and the original taken away and returned duly verified within four days. 
In re Mount Chalmebs Coppeb Mines, Ltd., 15th April, 1901 1 Griffith C.J. 



57- Local Government — Drainage — Nuisance — lAability of Local AutJwrity 
— Statutory duty — Injunction — Health Act, 1884 (48 Vic,, No, 17), 
ss. 19, 137. 

A hospital allowed sewage to flow down a natural watercourse into and across two 
unformed streets of a municipality on to the plaintiff's land, where it deposited 
itself in such a manner as to cause a nuisance. 

In an action against the municipality for an injunction to restrain the continuance 
of the nuisance, based on the obligation of the local authority under The 
Health Act, 1864i (s. 19), to provide proper drainage : 

Held, that the defendants, having done no act which contributed to cause the 
nuisance, an action for an injunction would not lie. 

Glo88op V. Heston and Islesworth Local Board (12 Ch.D. 102j followed. 

Heldj further, that as the hospital in discharging their sewage were not acting in 
violation of any agreement between themselves and the defendant, the plain- 
tiff was not entitled to an injunction on the ground that the defendants could, 
and ought themselves to, abate the nuisance. 

Charles v. Finchley Local Board (23 Ch.D. 967) distinguished. 

A nuisance is a continuing cause of action, and is not affected by provisions of s. 
137 of The Health Act, 1884^ that an action against a local authority must be 
brought within six months of the accrual of the cause of action. 

Qucere, whether a natural watercourse down which drainage is allowed to flow is a 
sewer within the meaning of s. 24 of The Health Act, 1884. 

Mabbis V, Municipality of Rockhampton, 20th, 21st, 27th, 28th February, Ist, 
25th, 26th March, 11th April, 1901, Powbb J. 



Furiner varzicuiars of cases noted tn zhc '' Sotes of Cases'' may 'ae obiairud on 
avplicaiton so ine Editor, Queensland Law woubnal. Adelaide Street, Brubant. 
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